
Multiplex settlem_ent leaves much unresolved 
James Eyers 

After 3X years ofoften tortuous litiga
tion, perhaps it is not surprising that 
the lawyers for property, infrastruc
ture and funds management company 
Brookfield Multiplex and its aggrieved 
shareholders are still at loggerheads 
over the nature of the interlocutory 
skirmishing, and what future reform 
is needed to allow class actions to be 
resolved expeditiously. 

The Federal Court approved the 
$100 million settlement on Wednes- . 
day. It is tbe secollce-Iargest share- . 
holder class action ~o":ttlement, after 
Aristocrat settled for ~144 million. 

Even though a long 'rial that would , 
have started in o.;~)er has been J 
avoided, the parties bve spent no' 
shortage of time in I ~ urt since pro- ~ 
ceedings began or. December 18,( in'S unclear If courts will accept • . ;aud on the nwIIet' theory_ Photo: REUTERS 

2006, forcing up lees. Mallesons 
Stephen Jaques, acting for Multip1ex,' 
had costs of $11 million, while Mau, 
rice Blackburn. received $10 million. 

Maurice Blatkbum fought Malle
sons to the FuUFederalCourt on two 
issues: whether a class action could be 
limited to fllnded members (the court 
said yes); and whether members 
should be prot.cted by the managed 
investment scr..erne provisions in the 
Corporations kt (the court also said 

yes, but the government is overturning 
this decision). The plaintiff firm also 
battled the Australian Securities and 
InvestmentsCommissiono:r.:accessto 
documents and transcripts of inter
views with Multiplex execlitives ob
tained during the regulator's investi
gationintotheWembleydisclosures. 

"MUltiplex symbolises so,ine of the 
problems faced in significant class 
actions, lincluding) a -ten.dency to 

spend a great deal of time and money 
arguing matters Ibat don't really 
relate -to the merits of the action," 
Monash University academic Vince 
Morabito said. 

Maurice Blackburn principal 
Andrew Watson said class actions 
were always hard fought, but "Ithinkit 
is fair to say this was over and above 
what was normal9? In addition to the 
litigation over the class definition and 

MIS issues, he pointed to extensive 
discovery disputes and said it was un
necessary for Multiplex to have sought 
to litigate about the validitY of its con
struction claims against; various con
tractors inorder to determine whether 
disclosure obligations were breached. 

MalleSons partner Moira Saville 
said: "I don' think the history was 
that unusual compared to other class 
actions, where there are often a 
number of interlocutory disputes." 

She pointed to her own frustrations 
over discovery, saying the provision of 
litigation funding agreements was ini
tially resisted and that it was difficult 
to obtain share trading information 
regarding client losses to allow Multi
plex to discern the:size of the claim. 

"If the court has the abilitY to order 
prnduction [of information), that will 
promote settlement," she said. Mr 
Watson said loss calculation was an 
enormous area of uncertainty. "Par
ties are spending significant sums on 
experts which might be obviated if 
there was greater clarity about how 
you go about calculating loss," he said. 

like the Aristocrat case, which was 
settled after trial but before judgment, 
the resolution of Multiplex means that 
class-action lawyers arenonethe wiser 
about whether courts will accept a the
ory of presumptive reliance, also 

known as "fraud on the market", 
where shareholders can prove causally 
connected loss bY sbowing they relied 
on the market price as reflecting the 
true value of tbe company's shares. 

Mr Watson said market-based cau
sation would have been argued in the 
sbareholders' case. But Ms Saville said 
the standard of proof for causation in 
class actions should not be lower than 
in other cases, noting fraud on the 
market had been discredited inthe US 
in recent years ubecause it relies on the 
theory that markets are efficient". 

The settlement also raises questions 
about ASICs $32 million en1i>rceable 
undertaking on behalf of sharehold
ers who sustained losses over a much 
shorter time period than was being 
argued bY Maurice Blackburn. 

Mr Watson said investors who took 
part in the class action received 20 
times what they would have received if 
they had joined ASICs settlement. 

MLC, AXA, AMP and INGare be
lievedto be among the beneficiaries of 
the settlement, which is likely to en
courage more institutions to join class 
actions. Mr Watson said institutional 
participation was critical "in order to 
send the sort of message and obtain 
the sorts ofsettlements that are appro-
priate when you are dealing with this 
kind of corporate misconduct". 


