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The Castan Centre for Human Rights Law welcome®ip®rtunity to make a submission to
the National Inquiry into Children in Immigrationeention. The Centre is concerned with
the promotion and protection of human rights. Thenan rights of children seeking asylum

have been the subject of our longstanding concern.

The Australian Human Rights Commission noted in 2804 report on children in
immigration detentionA Last Resortthat Australia’s policy of mandatory immigration
detention was fundamentally inconsistent with tren¥&ntion on the Rights of the Child
(CRC), failing to comply with a range of its obltgms. Ten years on, Australia continues to
subject children to essentially the same policy nedndatory immigration detention in

violation of its international human rights obligats.

Our submission will focus on two areas: it will stfer the detention of children in the
immigration detention facility of Nauru and providecomparative analysis of Australia’s

detention of children in contrast to that of Statethe European Union.

Part A: Detention of children in Nauru

Australia signed a Memorandum of Understanding (M@/ith the government of Nauru on
29 August 2012and Nauru was designated as a ‘regional processingtry’ in September
2012% The 2012 MOU between Australia and Nauru was sepled by a further MOU
between the two countries signed on 3 August Z0W8der the MOU with Australia, the
Republic of Nauru has agreed to host asylum sedkamsferred to Nauru in ‘one or more
Regional Processing Centres’ (RPd).is now government policy that all asylum sesker
who arrive in Australia irregularly by boat will heansferred to either Nauru or Papua New

Guinea

Memorandum of Understanding Between the Repubaafu and the Commonwealth of Australia,
Relating to the Transfer to and Assessment of BersoNauru and Related Issyasgyned 29 August 2012.
2 This was pursuant to section 198AB(1) of the Mitigm Act 1958 (Cth).

Memorandum of Understanding Between the Repubaafu and the Commonwealth of Australia,
Relating to the Transfer to and Assessment of RersoNauru and Related Issugigned 3 August 2013.
Memorandum of Understanding Between the Repubaafu and the Commonwealth of Australia,
Relating to the Transfer to and Assessment of PersoNauru and Related Issusigned 3 August 2013,
clause 10.

Australian Broadcasting Corporation, ‘Scott Msom describes 'secrecy with a purpose’ in asyluioyo
7:30 Report 14 January 2014 (Scott Morrison).



The term Regional Processing Centre is a misnoworeatf the time of writing, no asylum
seeker had undergone a full assessment proceswaerfligees had been resettled as a result
of processing on Nauru. The centre in which asyh@mkers are processed at Nauru should

therefore be understood as a detention facilityerathan a processing facility.

There are currently 177 asylum seeker childreninedain Nauru which include 20-50
unaccompanied minors. While government statistichcate that no minors are currently
detained at Manus Island, concerns have been raisedt the age assessment procedures,

which have in some cases seen children classiiedialts and treated accordingly.

Extraterritorial Application of the Convention onhte Rights of the Child

Australia’s role in detaining asylum seeker chifdrin Nauru places it in violation of
numerous obligations under the CRC. Australia isnabby its obligations under the CRC to
children transferred by Australia to Nauru becaarsiele 2(1) of the CRC provides:

States Parties shall respect and ensure the rggttsforth in the present
Convention to each chilithin their jurisdiction without discrimination of any

kind, irrespective of the child's or his or herguafs or legal guardian's race,
colour, sex, language, religion, political or otheginion, national, ethnic or

social origin, property, disability, birth @ther status

That is, in accordance with article 2(1) of the CRCState is obliged to provide rights under
the CRC to all children in its ‘jurisdiction’ rathéhan simply in its territory. Australia clearly
exercises jurisdiction over asylum seeker childdatained in Nauru. Under the MOU
between Australia and Nauru, Australia has theaesipility to select and transfer children
for detention in Naurd.The detention of asylum seekers in Nauru is paidehtirely by
Australia and Australia maintains a presence indétntion centre and has the power to
make decisions about asylum seeker children aR®P@€, including their return to Australia.
In the words of UNHCR:

®  Amnesty International, ‘This is Breaking Peopttuman Rights Violations at Australia’s Asylum Seeke

Processing Centre on Manus Island, Papua New Gubeeember 2013; Oliver Loughland, Manus Island

document mentions 14 alleged unaccompanied minofse Guardian 4 March 2014 at

http://www.theguardian.com/world/2014/mar/04/maisland-document-mentions-14-alleged-unaccompanied-

minors Oliver Loughland, 'Every day | am crying": boysldh on Manus island tell of their despaiThe

Guardian 7 November 2013 dittp://www.theguardian.com/world/2013/nov/07/evely-i-am-crying-manus

" Clause 7 of the MOU signed in August 2013 prositiéhe Commonwealth of Australia may Transfer and
the Republic of Nauru will accept Transferees frdustralia under this MOU.




it is clear that Australia has retained a high degof control and direction in
almost all aspects of the bilateral transfer areamgnts. The Government of
Australia funds the refugee status determinatiarcgss which takes place in
Nauru, seconds Australian immigration officials uodertake the processing
and effectively controls most operational managenssues.

Furthermore, Australia is responsible for the asykeeker children despite the fact that they
are not Australian citizens because article 2(1thef CRC applies to all children, regardless
of their status, including their status as a ndiz@n, asylum seeker, stateless or an

‘unauthorised maritime arrival’.

Violations of the CRC in Nauru

Detention

The harmful impact of detention has been well distaéd and documentéDetention leads
to a deterioration in the mental and physical leaftchildren and is clearly antithetical to
their best interests. Therefore, the continuinguigdn of children in Nauru places Australia
in violation of Article 3(1) of the CRC which prales:

In all actions concerning children, whether undesta by public or private
social welfare institutions, courts of law, admirasive authorities or legislative
bodies, the best interests of the child shall peraary consideration.

Furthermore, all children who arrive or are intgtegl whilst attempting to arrive in Australia
are now liable to be transferred to and detaineNanru. Detention in Nauru is mandatory

and there are no alternatives to detention forumsydeeker children in Nauru.

The United Nations Human Rights Committee has esgar@ the view that ‘detention should
not continue beyond the period for which the State provide appropriate justificatiohin
A v Australiathe Human Rights Committee also stated that thefacecessitating detention
must be ‘particular to the individud®. Detention that is not justified and is not paréstto

the individual circumstances of a detainee will stdnte arbitrary detention under Article 9

See for example Louise Newman and Zachary St ¢thild asylum seeker: psychological and
developmental impact of immigration detention.’ @) 17 (3)Child and adolescent psychiatric clinics of
North America665; Sarah Mares, Louise Newman, Michael Duddey Fran Gale. ‘Seeking refuge, losing
hope: parents and children in immigration detenti(2002) 10 (2)Australasian Psychiatr@1; Sarah Mares
and Jon Jureidini ‘Psychiatric assessment of afildmd families in immigration detention—clinical,
administrative and ethical issues’ (2004) 28A65¥tralian and New Zealand Journal of Public Hedd20;

® Av Australia,UN Doc CCPR/C/59/D/560/1993 (30 April 1997), [0.2

10 A v Australia UN Doc CCPR/C/59/D/560/1993 (30 April 1997), [0.4



of the International Covenant on Civil and Political Right (ICCPR). Such detention is
therefore also arbitrary under article 37 (b) @& @RC which provides:

No child shall be deprived of his or her libertylawfully or arbitrarily .

Article 37(b) of the CRC also provides:

The arrest, detention or imprisonment of a childlisbe in conformity with the
law and shall be used ons a measure of last resorand for the shortest
appropriate period of time;

As there are no alternatives to the detention piuas seeker children in Nauru, detention is
not a last resort but a first resort, further vilmlg obligation under Article 37(b) of the CRC.

Conditions of Detention
The conditions of detention in Nauru place Aus&rafhi further violation of its obligations
under the CRC. According to article 24(1):

States Parties recognize the right of the chiltht enjoyment of théighest
attainable standard of health and to facilities forthe treatment of illness
and rehabilitation of health. States Parties shall strive to ensure that no child
is deprived of his or her right of access to suelth care services.

Detention in Nauru is not compatible with the highattainable standard of health. As stated
above, it is well established that immigration déiten leads to a deterioration in the physical
and mental health of children. A monitoring visittbe detention centre in Nauru in October
2013 led UNHCR to conclude:

Overall, the conditions of mandatory and arbitrdstention within a ‘return-

orientated environment’, delays in RSD processing the absence of clear
durable solutions, if left unaddressed, will inabity have a detrimental impact
on the physical and psycho-social health of asydaekers, particularly

vulnerable individuals:

Beyond the harmful effects of detention on childnengeneral, Nauru is particularly
unsuitable for the detention of children. UNHCR lndoserved that asylum seeker families in

Nauru are kept in ‘cramped conditions, with vettdi privacy, in very hot conditions, with

1 Opened for signature 19 December 1966, 999 UN/MS(dntered into force 23 March 1976).

2 UNHCR, UNHCR Monitoring Visit to the Republic dfauru 7-9 October 2013 (26 November 2013)
http://unhcr.org.au/unhcr/images/2013-11-
26%20Report%200f%20UNHCR%20Visit%20t0%20Nauru%2®6%9%200ctober%202013.pd.




some asylum seekers sleeping on mattresses onabedg™® These poor conditions, which
compromise the health of asylum seekers, are fuetkecerbated by:

a) lack of adequate medical facilities, including fieart conditions, dental
issues and, in one case, to address a metal pidtedeled in one

person’s leg;

b) hygiene issues — many complained of skin cooniitiand other
infections, including parasites and lice;

c) lack of a gynaecologist for the women;

d) lack of access to x-rays and other medical eqeig; and

e) limited access to medicatién

A Dengue fever outbreak in Nauru in 2014 has hgitied the fact that asylum seeker
children should be released into the community ustfalia rather than have their health

compromised in a detention facility in Nauru.

The poor conditions of the detention facility in UMa are severe enough for UNHCR to
conclude that:

the conditions at the RPC, coupled with the prog@qeriod spent there by
some asylum-seekers, raise serious issues aboirt dbmpatibility with
international human rights law, including the pioton against torture and
cruel, inhuman or degrading treatment (articleCGPR).

The CRC also contains a prohibition in article 8ywWhich stated in part:

No child shall be subjected to torture or otkewel, inhuman or degrading
treatment or punishment.

If conditions in Nauru constitute cruel, inhumardegrading treatment under the ICCPR
they also constitute the same for children undeIGRC.

13 UNHCR, UNHCR Monitoring Visit to the Republic dfauru 7-9 October 2013 (26 November 2013)
http://unhcr.org.au/unhcr/images/2013-11-
26%20Report%200f%20UNHCR%20Visit%20t0%20Nauru%2®§% 9%200ctober%202013.pdf6
[87].

4 UNHCR, UNHCR Monitoring Visit to the Republic dfauru 7-9 October 2013 (26 November 2013)
http://unhcr.org.au/unhcr/images/2013-11-
26%20Report%200f%20UNHCR%20Visit%20t0%20Nauru%2®8%9%200ctober%202013.pd21
[115].

5 UNHCR, UNHCR Monitoring Visit to the Republic dfauru 7-9 October 2013 (26 November 2013)
http://unhcr.org.au/unhcr/images/2013-11-
26%20Report%200f%20UNHCR%20Visit%20t0%20Nauru%2®§% 9%200ctober%202013.pdf6,
[90].




Unaccompanied Children
The CRC mandates special protection for unaccoredattiildren. There is no evidence that

children seeking asylum alone in Nauru are provi@t any special protection in violation
of article 20(1) of the CRC which provides:

A child temporarily or permanently deprived of lmisher family environment,
or in whose own best interests cannot be alloweadnmin in that environment,
shall be entitled to special protection and asscgtgrovided by the State.

The Castan Centre has concerns regarding the guahdp of unaccompanied children
detained in Nauru. Children seeking asylum alomrecarrently under the guardianship of the
Nauruan justice minister, David Adeang who in tudelegates this guardianship
responsibility to NGO, Save the Children. Theransinherent conflict of interest in the role
of the Minister for Justice as both the guardiarclildren seeking asylum alone and the
person that bears some responsibility for theiemkinn.'® It is therefore inappropriate for the
Justice Minister to be the person responsible Herdare of the children and the individual
tasked with protecting their best interests. Inisre appropriate for the children to be under
the care of an individual or body that is indeperidef either the Australian or Nauruan

governments and can advocate for the needs arnd o§the unaccompanied children.

Concluding Remarks on Detention of Children in Nauu

UNHCR has stated that ‘overall, the harsh and wabklg environment at the closed RPC is
particularly inappropriate for the care and suppdrthild asylum seekers. UNHCR is also
concerned that children do not have access to atlegeducational and recreational
facilities’.!” The Castan Centre shares the concerns of UNHC&ralia should refrain from
detaining children in Nauru and should instead aste children into the community in
Australia in order to be compliant with the riglofschildren under the CRC. To do otherwise

would be to continue to act in violation of Austa&d international obligations.

6 For a discussion of this inherent conflict in tbke of the Minister for Immigration in Australee Maria
O’Sullivan, ‘The ‘best interests’ of asylum-seekéildren: Who's guarding the guardian?’ (2013) 38
Alternative Law Journa®24; Mary Crock and Mary Anne Kenny, “RethinkirgtGuardianship of Refugee
Children after the Malaysian Solution,”(2012) $/dney Law Revied37.

7 UNHCR, UNHCR Monitoring Visit to the Republic dfauru 7-9 October 2013 (26 November 2013)
<http://unhcr.org.au/unhcr/images/2013-11
26%20Report%200f%20UNHCR%20Visit%20t0%20Nauru%2®0%9%200ctober%202013.pdf >
[128].



Part B: Detention of Children — A Comparative Analysis

This section focuses on the following three terfneterence for the Inquiry:

(1) the appropriateness of facilities in which childeee detained;
(2) the guardianship of unaccompanied children in detenn Australia; and
(3) assessments conducted prior to transferring childoe be detained in ‘regional

processing countries’.

The analysis will refer to ‘best practice’ in a noen of EU countries as a means of
illustrating the way in which other comparable 8tRarties to the 1951 Refugee Convention

and relevant international human rights instrumapigroach these three issues.

(1) Appropriateness of facilities of detention

There is growing recognition in EU countries thddsed detention is not suitable for

children:

* In Belgium, unaccompanied children and familieshwitinor children are no longer kept
in closed centre¥

* In the Netherlands, unaccompanied migrant childmenno longer placed in immigration
detentionChildren stay at reception locations with their fignor on their own (if they

are unaccompanied minor asylum seekgrs).

A number of decisions of the European Court of HarRéghts (ECHR) have also held that
certain acts of detention of children amount toialation of Article 3 of the European
Convention on Human Rights, which prohibits tortued other inhuman or degrading

treatment or punishmefit.

18 UNHCR, ‘Alternatives to the Detention of Asyluneékers in Belgium’, UNHCR Brussels, 2011, at p.5,
http://www.refworld.org/pdfid/524fc3ef4.pdThis report notes that a law to prohibit childfesm being
detained in closed centres was adopted by the GéranfibRepresentatives on 20 July 2011.

In 2011, The Dutch Minister for Immigration aAdylum, announced on 10 March that unaccompanied
migrant children will no longer be placed in imn@gon detention: see International Detention Caadjt
http://idcoalition.org/blog/news/children-pave-they-for-alternatives-to-detention-in-hollan@ede also
http://www.coa.nl/en/asylum-seekers/living-at-agtam-seekers-centre

20 European Convention on Human Righip://www.echr.coe.int/Documents/Convention_ENG.pd

19




In a 2006 decision of the ECHR, the Court found Belgium was in breach of Article 3
relating to inhuman or degrading treatment duesaletention of a five year old child in a
closed detention centfé.In this case the applicants were a mother and tdaudrom the
Republic of Congo who had become separated, aftéchwthe daughter (unaccompanied)
was detained for nearly two months in a closed reefdr adults (a transit centre near
Brussels Airport). The Court noted that the chiatfbeen left in an ‘extremely vulnerable
situation®® and that the protection from inhuman or degradiegtment set out in Article 3
took precedence over the child’s status as argillegmigrant®® It found a breach of Article
3 arose from the detention of the child and alsod#portation of the child from Belgium on

a flight without sufficient adult supervision.

In a later 2011 decision of the ECHR, Belgium wis® &ound to be in violation of Article 3
for detaining the children in a facility that wastrage-appropriat&. The family in question
comprised a mother and three children — Sri Lankationals of Tamil origin. In this case,
the Belgian authorities placed the family in a elbsransit centre for illegal aliens near the
airport, pending processing of their asylum appiica The entire family was detained for a
total of four months. In September 2009 the Bel@athorities granted the mother and her
children refugee status. Although the children hadn detained with their mother, the Court
considered that by placing them in detention, tleégglBn authorities had exposed them to
feelings of anxiety and inferiority, and in full &wledge of the facts, compromised their
development. The Court had regard to the factttfetpplicants had experienced a traumatic
situation in their country of origin and were vulakble due to their personal history. The
situation experienced by the children had therefomounted to inhuman and degrading

treatment.

As noted above, Belgium decided to change its pdidlowing these cases and now no

longer detains families in closed transit centres.

In a 2012 decisionPopov v Francethe ECHR found France to be in violation of the

prohibition against inhuman or degrading treatm@aticle 3) and the right to liberty and

21 Mubilankzila and Mitunga v. BelgiurtAppn no. 13178/03), 12 October 2006.

22 bid, para 55.

2 pid.

24 Kanagaratnam and Others v. Belgi6297/09 Judgment 13.12.2011). Please note thamnanary of the
case is available on the ECHR website. Howeverjutigement itself is only available in French.



security (Articles 5(1) and 5(4)) in respect of tletention of two children, who were at that
time aged three years old and five months (respelgji®> Here the applicants applied for
asylum in France but were rejected. On 27 Auguéi72bey were arrested and taken into
police custody. Following a failed attempt to retiuhe family to Kazakhstan, they were
taken to Rouen-Oissel detention centre, which walsoaised to accommodate families. On
29 August a judge ordered a two-week extensiorhédr detention. On 11 September, the
French authorities made a second attempt to rertievéamily which failed, upon which a
judge ordered their release from detention. Thélfatimerefore spent approximately 2 weeks
in detention in that centre. In finding that Frariaed breached Article 3 and Article 5, the
ECHR found that the Rouen-Oissel detention cenaie mot suitable for children. The only
beds available were iron-frame beds for adults @lag areas were not available. Moreover
the stressful detention environment was found to upsuitable for children. While
detainment of two weeks would not be considere@ssigeper se in relation to the children

it was held to have raised the risk of serious pshagical trauma. Here France was in breach
of the ECHR because the French authorities hadeasured the potential harmful impact of

detention upon the children.

Limits on length of detention
Many EU Member States also set a maximum perioddetention for families and
unaccompanied minofé.This is underpinned by Article 11(2) and (3) o tBU Receptions

Directive which states that:

Minors shall be detained only as a measure oféssirt and after it having been
established that other less coercive alternativasmnmes cannot be applied
effectively. Such detention shall be for the shortest period ofime and all
efforts shall be made to release the detained mirmrd place them in
accommodation suitable for minors. The minor’s hetrests, as prescribed in
Article 23(2), shall be a primary consideration felember States. Where
minors are detained, they shall have the possibitit engage in leisure
activities, including play and recreational activiies appropriate to their
age

% Popov v. FrancéApplications nos. 39472/07 and 39474/07), ECHBsBIRelease, 024 (2012) 19.01.2012
http://www.refworld.org/cgi-bin/texis/vtx/rwmain/@mdocpdf.pdf?reldoc=y&docid=4f19923c2
Unfortunately the case is only available in Frentls not translated into English. Note: in adalitito those
Articles listed above, the Court also found Fraimceiolation of Article 8 (right to family life) fodetaining
the whole family.

For instance, Norway sets a maximum period ofvé2ks; in Sweden, the maximum for unaccompanied
children is 3 days (in practice they are rarelyawetd), in France, 45 days: see European Commission
Directorate-General, ‘Comparative Study on Prasticghe Field of Return of Minors, Final report,
December 2011, p. 74.
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Unaccompanied minors shall be detained only in gtkaeal circumstances. All
efforts shall be made to release the detained onaganied minor as soon as
possible. .%’

(2) Guardianship of unaccompanied children in detetion

As noted earlier in this submission, there are eams arising from the guardianship

arrangements for unaccompanied children in Nauru.

This section will address guardianship issues istralian territory — of those children in

detention in Australia and also those assessadrs¢rees to regional processing countries.

It is well-recognised that the current laws on gismmship of unaccompanied children in
Australia are problematic. The legislative functiof the Minister for Immigration as
guardian of unaccompanied minors presents a cowoflimterest given his/her other roles as
detainer and deporter of such children under thgrafion Act.?® Article 18(1) which
specifically states that a child’s legal guardiginould have the best interests of the child as
his/her basic concern® In addition to this, the UN Committee on the Rigbf the Child
has stated that unaccompanied asylum-seeker ahilgguire an independent guardian to
protect their rights and interests and has explistated that ‘[aJgencies or individuals whose
interests could potentially be in conflict with deof the child's should not be eligible for

guardianship®

2" Directive 2013/33/EU Of The European Parliamentl ©f The Council of 26 June 2013 laying down
standards for the reception of applicants for maépnal protection (recast) (EU Receptions Diregti
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do20J:L:2013:180:0096:0116:EN:PDArticle 14 also
sets down standards for education of children.

See Maria O’Sullivan, ‘The ‘best interests’ of/lagn-seeker children: Who's guarding the guardian?’
(2013) 38Alternative Law Journa224; Mary Crock and Mary Anne Kenny, “RethinkirggtGuardianship
of Refugee Children after the Malaysian Solutic®Q12) 34 Sydney Law Revied37.

See also Article 22(1) of CROC which addressestrticular circumstances of child asylum seekers,
noting that they should be given appropriate ptadacand assistance: ‘States Parties shall tageoppate
measures to ensure that a child who is seekingeefstatus or who is considered a refugee in aanoed
with applicable international or domestic law amdgedures shall, whether unaccompanied or accomgani
by his or her parents or by any other person, vecgppropriate protection and humanitarian assistan
the enjoyment of applicable rights set forth in ginesent Convention and in other international hunights
or humanitarian instruments to which the said State Parties’.

Committee on the Rights of the Child, General @ant 6, Treatment of Unaccompanied and Separated
Children Outside their Country of Origin, CRC/GC0B6, 1 September 2005, [33].

28

29

30

11



The primary role of the best interests principld #me need to maintain independence of the
guardian of unaccompanied minors has been spdbjifexddressed in key EU instruments on

asylum:

* Article 24 of the Charter of Fundamental Rights tbe European Union (‘the
Charter’), provides that ‘In all actions relating ¢hildren, whether taken by public
authorities or private institutions, the child’s sbeinterests must be a primary
consideratioft’;

« Atrticle 24 of the EU Receptions Directive, dealwgh detention and treatment of
asylum-seekers, states that ‘[o]rganisations oividdals whose interests conflict or
could potentially conflict with those of the unaccompanied minor shall not be
eligible to become representativé$A similar provision is set out in Article 25 ofeth
EU Procedures Directiv&.

This is reflected in European practice where geserally accepted that a guardian may be
appointed from a government agency dealing witHdcprotection and/or from a non-
government organisation (NGO), bt the department legally responsible for the child’s
detention and deportatidf.For instance, guardians in Belgium are entirelyelated to

immigration authoritieg®

In relation to alternatives to the present guarshigmstructure in Australia, we note that there
are two possible avenues for reform. Firstly, thardianship role could be transferred to the
new Commonwealth Children’s Commissiofier. Secondly, as submissions to a recent
Senate Committee pointed out, it may be more apjatep for the Commonwealth
Commissioner to provide oversight of the entityiragtas the legal guardian of such minors,
rather than hold the guardianship duty it§élfThese problems could be addressed by either

3L Charter of Fundamental Rights of the Europearo)2000/C 364/01)
http://www.europarl.europa.eu/charter/pdf/text dh.p

EU Receptions Directive, above.

% Directive 2013/32/EU of the European Parliamemnt af The Council of 26 June 2013 on Common
Procedures for Granting and Withdrawing InternaldProtection (Recast) (EU Procedures Directive),
http://eur-lex.europa.eu/legal-content/EN/TXT/PDFI2CELEX:32013L0032&from=EN

see European Migration Network, Policies on RdoapReturn and Integration arrangements for, and
numbers of, Unaccompanied Minors — an EU comparatiudy - Synthesis Report, May 2010, 53-54.
http://endchilddetention.org/belgium/

Commonwealth Attorney-General, Media ReleaseA@9l 2012.

Senate Legal and Constitutional Affairs Commitieguiry into the Commonwealth Commissioner for
Children and Young People Bill 2010, 16 Decembe@®6 [5.16].
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delegating the guardianship duty from the Commis2é Children to relevant state and
territory child welfare agencies (so that the Cossiner would have an oversight function)
or by transferring the guardianship role to the ister for Families, Community Services and
Indigenous Affairs and retain the CommissionerGbildren as an oversight mechanism. We
note, in this context, that the UK Commissioner @hildren has such a reporting role in

relation to unaccompanied asylum seeker chiffren

(2) Assessments conducted prior to transferring chdren to be detained in ‘regional

processing countries’

There is some evidence that assessments of chidiento transfer to ‘regional processing
countries’ are not being carried out in line witfetbest interests principle. For instance,
UNHCR has reported, as part of its monitoring visiNauru, that children detained in Nauru
‘have been transferred without an assessment af blest interests and without adequate

services in place to ensure their mental and phjsiell-being.®°

One of the main problems with transfers of childiethe consent provisions for the Minister
of Immigration as guardian. Section 6A of the Gimmdhip Act provides, amongst other
things, that the Minister must give consent in Wgtprior to a non-citizen child leaving
Australia?® However, the consent provision under Section 6A¢2phrased in a negative
way, obligating the Minister not toefuse such consent unless the grant would be

‘prejudicial’ to the child:

The Ministershall not refuseto grant any such consent unless he or she is
satisfied that the granting of the consent woulgbtggudicial to the interests of
the non-citizen child!

Section 6A(2) therefore does not explicitly placeasitive obligation on the Minister to

ensure that the transfer or departure would blenlest interests’ of the child, which is the

% See eg Children’s Commissioner for Englahdnding in Kent: The experience of unaccompaniefiien

arriving in the UK February 2011,
http://www.childrenscommissioner.gov.uk/content/icdiions/content 465

39 UNHCR monitoring visit to the Republic of Naufifo 9 October 2013.

0" Immigration (Guardianship of Children) Act 1948t), Section 6A(1) provides that ‘A non-citizerildh
shall not leave Australia except with the consamwiiting of the Minister.’

“1 Immigration (Guardianship of Children) Act 1948tl), Section 6A(2) [emphasis added].

13



central protective term used in the internationahbn rights instruments to which Australia

is a party.

The judgment of the High Court iRlaintiff M70/Plaintiff M106 of 2011 (‘Plaintiff
M70/106") held that the written consent of the Minister weguired prior to any transfer of
unaccompanied asylum-seeker childtefhis was, however, overturned by amendments
made to the Migration Act and Guardianship Act imghst 2012. These amendments
repealed Section 198A of the Migration Act whictdhmeen relied upon by the High Court in
its judgement. Under the new provisions, all elgipersons are subject to transfer to a third
country and there are no exemptions for unaccoreganthildren. Further, and
controversially, the guardianship duty of the Miarsof Immigration ceases in relation to

those children who are transferred to a ‘regiomatessing’ country®

This should be contrasted with the laws and pract€ comparable countries. Those
countries which have a formal agreement in placeaiosfer asylum-seekers to other States
have anexceptionfor unaccompanied minors. For instance, the ‘Sadeintry’ transfer
arrangement between the United States and Canaelapéex unaccompanied mindfs.
Significantly, the EU regional transfer agreemanatiled the ‘Dublin Convention’, sets out
special rules for unaccompanied children and eilgli refers to the ‘best interests’
principle®® Article 8 of the Dublin Convention gives primary tonsiderations of family

reunion. It provides:

2. Plaintiff M70/2011 v Minister for Immigration andt2enship; Plaintiff M106 of 2011 v Minister for
Immigration and Citizenshif2011) 244 CLR 144 (‘Plaintiff M70/106’).

3 Immigration (Guardianship of Children) Act 1948tk), Section 6(2)(b). Section 8(2) of the amended
Guardianship Act also clarifies that the Migratidet overrides the provisions of the Guardianship. At
particular, Section 8(3) of the Guardianship Aavides that nothing in the Guardianship Act affebts
performance or exercise of any function, duty ov@orelating to the taking of a ‘non-citizen chifdom
Australia to a regional processing country.

4 The Canada - United States Safe Third Countrye@arent, 5 December 2002, Article 4(2)(c),
<http://www.cic.gc.ca/english/department/laws-pgplinenu-safethird.asp#exceptions>.

45 Regulation (EU) No 604/2013 of the European Baréint and of the Council of 26 June 2013 establishi
the criteria and mechanisms for determining the lenState responsible for examining an applicaion
international protection lodged in one of the MemBtates by a third-country national or a statepesson
(‘Dublin Convention’),http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:30180:0031:0059:EN:PDRecital (13) to the
Convention provides that ‘. . . the best interestihe child should be a primary consideration arivber
States when applying this Regulation. In assegbiadpest interests of the child, Member Stateslshau
particular, take due account of the minor’s wellAigeand social development, safety and security
considerations and the views of the minor in acaocg with his or her age and maturity, includirg dri
her background. In addition, specific proceduradragntees for unaccompanied minors should be laihdo
on account of their particular vulnerability’; sakso Article 6 on application of the best intergsisciple.
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Where the applicant is an unaccompanied minorMémber State responsible

shall be that where a family member or a siblinghef unaccompanied minor is

legally present, provided that it is in the bestiasts of the minor. .
This prioritisation of the best interests principled family reunion in the Dublin Convention
is very important in the context of intra-EU trasrsf of unaccompanied children as it ensures

that children have family support and are not saedrfrom family members.

The Dublin Convention also sets out important pre provisions which have importance
for children. For instance, Article 32 requires lexnge of health data before a transfer is

carried out:

For the sole purpose of the provision of medicaé aa treatment, in particular
concerning disabled persons, elderly people, pnegmomen,minors and
persons who have been subject to torture, rapettwer cserious forms of
psychological, physical and sexual violence, trengferring Member State
shall, in so far as it is available to the competarthority in accordance with
national law, transmit to the Member Staésponsible information on any
special needs of the person to be transferredvhich in specific cases may
include information on that person’s physical omitaé health. That information
shall be transferred in a common health certificateth the necessary
documents attached. The Member State responshid# ensure that those
special needs are adequately addresseidcluding in particular any essential
medical care that may be requiféd.

Other key EU instruments prioritise the best irdeseprinciple in detention and processing
matters. For instance, the EU Procedures Diredtive regulation which sets out common
standards for the processing of refugee claimsinvitie EU) states that ‘specific procedural
guarantees for unaccompanied minors should bed@mixh on account of their vulnerability’

and that in that context ‘the best interests ofdhi#d should be a primary consideration of
Member States’® Importantly, the EU Receptions Directive, dealinith detention of

asylum-seekers, requires EU States to implement#st interests’ principle and to ensure
‘a standard of living adequate for the minor's pbgs mental, spiritual, moral and social

development.” Specifically, Article 23 states:

6 |bid, Article 8(1). Article 8(4) also providesah‘in the absence of a family member, a sibling oelative

as referred to in paragraphs 1 and 2, the Memlage Sesponsible shall be that where the unaccoegan

minor has lodged his or her application for intgional protection, provided that it is in the bieserests

of the minor.

Dublin Convention, above, Article 32.

8 Directive 2013/32/EU of the European Parliamemnt af The Council of 26 June 2013 on Common
Procedures for Granting and Withdrawing InternaldProtection (Recast) (EU Procedures Directive),
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF2CELEX:32013L0032&from=ENSee also Articles
2(i) and 17(6).

47

15



1. The best interests of the child shall be a prim@mysideration for Member
States when implementing the provisions of thiseBlive that involve
minors. Member States shall ensurstandard of living adequate for the
minor’s physical, mental, spiritual, moral and socal development

2. In assessing the best interests of the child, Mer8Stees shall in particular
take due account of the following factors:
(a) family reunification possibilities;
(b) the minor's well-being and social development, takig into
particular consideration the minor’s background;
(c) safety and security considerations, in paréicwWhere there is a risk of
the minor being a victim of human trafficking;
(d) the views of the minor in accordance with hik©er age and maturity.

3. Member States shall ensure that minors have adoekssure activities,
includingplay and recreational activities appropriate to ther age within
the premises and accommodation centres referredAdicle 18(1)(a) and
(b) and to open-air activities.

4. Member States shall ensure access to rehabilitagorices for minors who
have been victims of any form of abuse, neglecplatation, torture or
cruel, inhuman and degrading treatment, or who tsaftered from armed
conflicts, and ensure that appropriate mental hezdre is developed and
qualified counselling is provided when needed?’. .

The consideration given by European countries teeld@mental issues of asylum-seeker
children is reflected in a recent, influential jedgent of the German Constitutional court

which held the following:

Children arenot small adults Their need which must be covered in order to
ensure a subsistence minimum that is in line witim&n dignity must be
orientated in line witkchild development phasesd towards what is necessary
for thedevelopment of a child’s personalify

Although this German case dealt with a differestiesthan that of detentidhit is indicative

of increasing recognition of children’s special tee

9" Directive 2013/33/EU Of The European Parliamentl ©f The Council of 26 June 2013 laying down
standards for the reception of applicants for maépnal protection (recast) (EU Receptions Diregti
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do20J:L:2013:180:0096:0116:EN:PDF

%0 Zitierung: BVerfG, 1 BvL 1/009 vom 9.2.2010, Altwsar. (1 - 220),

http://www.bverfg.de/entscheidungen/Is20100209_0@0109en.htm{emphasis added)

It dealt with the question of the appropriateelenf social security benefits to be paid to adnid child

asylum-seekers.
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Alternatives to transfer — temporary residence

It should also be noted that a number of Europeaumtties grant a residence visa to
unaccompanied minors where there are no adequaptien arrangements in the country to
which they would be returned. For instance, autiesriin Norway grant a limited residence
visa to unaccompanied minors. This permit expirégmwthe minor reaches the age of 18,
after which time they are expected to return tdrtbeuntry of origin> A similar practice of
granting temporary residence permits to unacconepietiildren is found in the URand the
Netherlands? This is a way of ensuring that unaccompanied nsireoe not sent back to
countries where they may not have sufficient faraipport. It also ensures such children are
not detained for long periods and are given somel lef security in relation to settlement in

the asylum host state.

Improving application of ‘best interests’ to Austlian children in detention

The best interests principle is not adequatelyotééid in current Australian law and policy on
detention of children, including their guardianstkpd transfer. The wording of Section
6A(2) of the Guardianship Act, which merely refépssatisfaction that removal would ‘not

prejudice the interests’ of an unaccompanied dkiloroblematic and requires attention. This
is arguably a weaker provision than the ‘best gdts’ principle as it simply requires that the

transfer_not prejudice the child’s interests, rathan a positive obligation on the Minister to

%2 Norwegian Aliens Act, §38, ch.8 §8.8, discussed i
https://www.duo.uio.no/bitstream/handle/10852/378¥2xThesisxSolveigxlgesund.pdf?sequencet 1.
UK Immigration Rules, Rule 352ZC set out requiests for limited leave to remain as an unaccompanie
asylum seeking child. The requirements to be metder for a grant of limited leave to remain torhade
in relation to an unaccompanied asylum seekinglahider paragraph 352ZE are: a) the applicant is an
unaccompanied asylum seeking child under the ad& &t years throughout the duration of leave to be
granted in this capacity; b) the applicant mustehapplied for asylum and been refused Refugee Laage
Humanitarian Protection; c) there are no adequateption arrangements in the country to which they
would be returned if leave to remain was not grdntg the applicant must not be excluded from atgo&
asylum under Regulation 7 of the Refugee or Perrsdleed of International Protection (Qualification)
Regulations 2006 or excluded from a grant of Hunaaiain Protection under paragraph 339D or both; e)
there are no reasonable grounds for regardingppkcant as a danger to the security of the United
Kingdom; f) the applicant has not been convictedliyjal judgment of a particularly serious criraed the
applicant does not constitute a danger to the camitynaf the United Kingdom; and g) the applicanhist,
at the date of their application, the subject deportation order or a decision to make a deporiairder.
Netherlands’, Aliens Decree, 2000. Article 3.56¢X The residence permit for unaccompanied minoay
only be granted to aliens who are unaccompaniedwnodare underage. The unaccompanied minor must
furthermore meet the conditions that (a) he orcgtrenot support himself or herself independentlghe
country of origin or (b) in another country whem dr she could reasonably go to and that (c) adequa
reception, by local standards, is absent in thergwf origin or another country where he or sheld
reasonably go to’. This is discussechitp://amis.ku.dk/news/2013/refugee_studies_cenmtrdéportation-
unaccompanied-minors-erpum-210613.at9-10.
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ensure the transfer is in the child’'s best intatebt practice, this allows the Minister to
justify sending unaccompanied minors to regionatpssing centres on the basis of his view
that it would not be ‘prejudicial’ to the child’siterest. In contrast, such conditions may not
satisfy a more stringent requirement to demonstize the transfer is actually in the ‘best
interests of the child’. Thus, consideration shdudgiven to reflecting a positive obligation
to give effect to the best interests of the chitohgple in both the Guardianship Act and
Migration Act. Further, the cessation of the guanghip role upon transfer of asylum seeker
children to a ‘regional processing country’ is gany to international standards and should
be remedied. As noted above, the Guardianshipafotee Minister for Immigration should
also be reformed to remove the conflict of interés Australia is a party to the major
international human rights and refugee treatiegane should be had to comparable laws in
leading EU countries discussed above, which dematestaspects of best practice on

detention, guardianship and transfer of asylum-seelildren.

Conclusion

10 years ago, the Commission’s report of the Nati@nquiry into Children in Immigration
Detention provided the most comprehensive repdrtoybe compiled on the harm caused to
children by the policy and practice of immigratiatetention. By its rigorous and
comprehensive detailing of the policy and praco€emmigration detention and its impact
upon children,A Last Resortuilt upon the work it had done with respect t@mining
immigration detention more generally ithose who've come across the Seake its
Bringing them Homeeport published seven years previously on theovamof Aboriginal
and Torres Strait Islander children from their figsi and communitiedA Last Resortvas a
significant social document which outlined the htuimpact of operation of government

policy which is fundamentally inconsistently witbiran rights.

Through the needless suffering of children in diébenoccasioned by the operation of policy
administered on their behalf, Australians facedrdadity that their assumptions with respect
to their own morality and decency were open to tiolesA Last Resorplayed a significant
role in the Howard government’s decision to remallechildren and their families from
closed detention. Since the release of childrenthen families from immigration detention
in July 2005, the affirmation as a principle insdrinto the Migration Act that a minor shall

only be detained as a measure of last resort hexs difdittle effect. The practice of detaining
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children has been a source of embarrassment buputative commitment of successive
governments to keeping children out of the detengnvironment has been short-lived and
difficult to implement in the context of a mandataetention regime. In the past year, there

has been a significant increase in the numberi@drelm held in immigration detention.

For children held in immigration detention, litttes changed. While improvements may be
noted from time to time with respect to the delef services, the reality remains that
immigration detention has a deleterious impact twysggal and mental health and that
children are especially vulnerable to its harsh aotp. Reflecting on what has actually
changed in the past decade, it is disturbing dleatr the human rights of minors seeking
asylum have not been advanced. Immigration deterdantinues to undermine the health,
well-being and development of vulnerable minorsksege asylum. The practice is still
fundamentally inconsistent with human rights, inlthg key guarantees enshrined in the
CRC.

We believe that the only significant advance in plast decade is an understanding of the
harsh effects of detention on children and thelalbgity of alternatives to detention. In the
years since the publication & Last Resortfurther medical studies have confirmed the
conclusion that immigration detention has a deietsr effect on mental health. The
passage of time has also given rise to a rangepafrts by human rights bodies concerning
the inconsistency of immigration detention with &afia’s human rights obligations and has
provided an abundance of international models farcgssing children seeking asylum.
While these alternatives would promote the humamitli, well-being and development of
children seeking asylum, Australian governmentgyotiontinues to exact preventable harm

upon these vulnerable children.

We applaud the commission for initiating this emguiut regret that it is necessary.

5 7 Steel and others, ‘Impact of Immigration Detemtand Temporary Protection on the Mental Heafth o
Refugees’ (2006) 18British Journal of Psychiatr$8; L Newman, M Dudley and Z Steel, ‘Asylum, Detent
and Mental Health in Australia’ (2008) Refugee Survey Quarteriyd0. More recent examples include Green
JP, Eagar K. The health of people in Australian igration detention centres. (2010) 1922¢dical Journal

of Australia 65-70; Newman et al, ‘Mental illness in AustraliBmmigration detention centresThe Lancet
Volume 375, Issue 9723, 1344-1345; Editorial: ‘Ma#ritiness in Australian immigration detention aexst,
The LancetVolume 375, Issue 9713, Page 434, 6 February.2010
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