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Abstract  

Deferred prosecution agreements (DPAs) allow prosecutors to negotiate and enter into 

agreements with corporate actors to defer or suspend criminal proceedings, subject to 

adherence to certain conditions. Developed in the US, in place on a statutory basis in 

England and Wales since 2013, and likely to be introduced in Australia this year, DPAs 

are seen to allow the State to intervene and impose conditions on a corporate actor for 

criminal behaviour, while permitting the entity to make reparation without the collateral 

damage of conviction. DPAs are proposed as quicker, cheaper, and more predictable than 

the conventional criminal trial with its costs, risks, and delays.  

 

Commissioner Haynes, in the Banking Royal Commission Final Report, emphasised that 

the critical question for ASIC (Australian Securities and Investments Commission: the 

corporate, market, finance and credit services regulator) in considering any contravention 

of the law must be ‘Why not litigate?’. In this paper, I examine and extend this sentiment 

to ask ‘why not prosecute?’ corporate contraventions of the criminal law. I consider if 

and how a mechanism for deferring prosecution can cohere with the existing scheme of 

corporate criminal liability, and with the apparent desire and drive for more robust 

responses to corporate crime.     

 

I argue that DPAs are both necessitated by but also misconstrued as a way of offsetting 

problems with corporate criminal liability. Moreover, and paradoxically, while DPAs are 

introduced in an effort to remedy such issues, they are deployed also so as to mitigate the 

inevitable consequences of conviction, that is, the ‘successful’ use of corporate criminal 
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liability. DPAs therefore both serve to supplement as well as dilute corporate criminal 

liability. Beyond this, DPAs have implications for individual criminal liability and the 

scheme of corporate civil liability, both of which are key issues emerging from the Royal 

Commission’s work. 
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Introduction  

Since their introduction and development in the United States, deferred prosecution 

agreements (DPAs) have gained traction in various other jurisdictions, enabling 

prosecutors to enter into agreements with corporate actors to defer or suspend criminal 

proceedings, subject to adherence to certain conditions. In place on a statutory basis in 

England and Wales since 2013, and likely to be introduced in Australia this year, DPAs 

are seen as empowering the State to intervene and impose conditions on a corporate actor 

for suspected criminal behaviour, while permitting the entity to make reparation without 

the collateral damage of a conviction. DPAs are proposed as a quicker, cheaper, and more 

predictable option than the conventional criminal trial with its attendant costs, risks, and 

delays. That said, some important practical and normative concerns have emerged. In the 

United States in particular, critique has focused on prosecutorial overreach and 

inconsistencies compounded by a lack of judicial oversight (Epstein, 2011:38; Garrett, 

2014;	 Rakoff, 2015). Moreover, questions have been raised about the displacement of the 

criminal trial as the preferred mode of response, and of the hindering of the development 

of case law that helps establish the boundaries of permissible behaviour (Lord and King, 

2018: 246). Underpinning all of this is a less than clear articulation of the rationale for 

and objectives of DPAs. 

 

This paper assesses the proposed introduction of DPAs at the federal level in Australia as 

a means of addressing corporate crime, situating them within the existing spheres of 

corporate and individual criminal liability, as well as considering them in relation to civil 

mechanisms. If enacted, the Crimes Legislation Amendment (Combatting Corporate 
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Crime) Bill 2017 will enable the Commonwealth Director of Public Prosecutions to enter 

into a DPA with a legal person other than an individual for a range of serious economic 

offences, meaning that no prosecution will be pursued so long as the corporate entity 

meets specified conditions, such as paying a financial penalty and compensation, co-

operating with future prosecution of individuals, and so on.  

 

In this paper I argue that DPAs are both necessitated by but also misconstrued as a way 

of offsetting problems with corporate criminal liability. Moreover, and paradoxically, 

while DPAs are introduced in an effort to remedy such issues, they are deployed also so 

as to mitigate the inevitable consequences of conviction, that is, the ‘successful’ use of 

corporate criminal liability. DPAs therefore both serve to supplement as well as dilute 

corporate criminal liability. Beyond this, the use of DPAs has implications for individual 

criminal liability, in addition to raising matters of coherence with existing civil law 

measures such as enforceable undertakings.     

  

While much has been written about DPAs in the US and the UK (Epstein, 2011; Garrett, 

2014;	 Lord and King, 2018; Shiner and Ho, 2018), as well as in Australia (Bronitt, 2017; 

Comino 2018), there has been less focus on how they fit with the existing schemes of 

liability for corporate crime in Australia, and how they are both dependent on and 

undermined by weaknesses with these (though see Fisse, 2017). As I will outline, despite 

some key issues, DPAs may be endorsed as a pragmatic response to corporate crime, 

insofar as they add to the suite of devices available to the State and may have some 

preventive benefits. Moreover, problematic dimensions relating to the transparency of the 
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process and how to protect the public interest can be lessened, if not resolved, by means 

of particular safeguards, such as in England and Wales. That said, DPAs are necessitated 

by issues with the current scheme of corporate criminal liability, but they will not remedy 

these. The value of DPAs as a tool of preventive justice, such as it is, therefore is 

predicated on there being an incentive to enter into a DPA, and even more importantly, 

on a robust and meaningful alternative in the form of criminal prosecution. Failure to 

address enduring issues with corporate criminal liability undermines critically any 

positive impact of DPAs, and indeed the likelihood of corporate to agree to them.     

 

The time certainly is apt for such a critique. Consultation here is ongoing: the Crimes 

Legislation Amendment (Combatting Corporate Crime) Bill 2017 has yet to be read a 

second time, though a draft Code of Practice for DPAs was published and consulted on in 

mid-2018. Moreover, the spotlight remains on corporate misconduct due to the 

revelations from and recommendations of the Royal Commission into Misconduct in the 

Banking, Superannuation and Financial Services Industry, which handed down its Final 

Report on 1 February 2019. And in terms of comparator jurisdictions, the UK’s first DPA 

from 2015 was completed successfully in late-2018, providing a useful indication of both 

the operation and conclusion of an agreement there.  

 

The paper is structured as follows: section 2 outlines and analyses the law in England and 

Wales and in the Crimes Legislation Amendment (Combatting Corporate Crime) Bill 

2017 and the draft Code of Practice. Section 3 considers if and how DPAs displace the 
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criminal law, section 4 focuses on the impact on individual criminal liability, and section 

5 examines the relationship and coherence with enforceable undertakings.  

 

The Law  

 

First developed in the United States as a means of diverting young offenders from the 

conventional criminal justice process, DPAs have been used with increasingly regularity 

in relation to corporate crime by both the US Department of Justice and the Securities 

and Exchange Commission (Epstein, 2011; Garrett, 2014;	 Rakoff, 2015; Lord and King, 

2018). In the US DPAs are available to both individual and corporate defendants, and 

there is limited judicial oversight of the process.  

 

Both the US and the UK models are cited in the Australian Government Attorney-

General’s Department’s Consultation paper on Improving Enforcement Options for 

Serious Corporate Crime: Consideration of a Deferred Prosecution Agreements Scheme 

in Australia (2016: 11-13). My focus here will be on England and Wales predominantly, 

given the comparable statutory framework, as well as the constitutional and cultural 

context. Moreover, the US scheme is underpinned by the remarkably expansive doctrine 

of respondeat superior, whereby the corporate entity is liable for acts of its employees 

and agents, as well as sanctions that are regarded as robust, comparatively speaking (New 

York Central & Hudson River Railroad Co. v. United States 212 U.S. 481 (1909); Lord 

and King, 2018: 246). In contrast, both the UK and Australia rely on the identification 
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doctrine in ascribing corporate criminal liability under which conviction is more difficult 

than in the US – I return to this matter below in section 3.  

 

DPAs in England and Wales 

In England and Wales a DPA is an agreement between a designated prosecutor (the 

Serious Fraud Office or the Crown Prosecution Service1) and a corporate entity (not an 

individual) that could be prosecuted for an economic crime to suspend the indictment if 

the Crown Court approves the agreement (Crime and Courts Act 2013, sch 17). 

Economic crimes include theft, false accounting, money laundering, fraud, bribery, and 

fraudulent trading (Crime and Courts Act 2013, sch 17, Part 2). A DPA entails 

suspension of prosecution for a certain timeframe, as long as certain conditions are 

adhered to. In contrast to the US approach, judicial approval of the agreement is required: 

the Crown Court must be convinced that the DPA is ‘in the interests of justice’ and that 

its terms are ‘fair, reasonable and proportionate’. The DPA must contain a statement of 

facts relating to the alleged offence, which may include admissions by the corporate 

entity, and may impose a variety of requirements, such as: 

‘(a) to pay to the prosecutor a financial penalty; 

(b) to compensate victims of the alleged offence; 

(c) to donate money to a charity or other third party; 

																																																								
1 All DPAs to date have been agreed by the SFO, whose very existence once hung in the 

balance. The recent appointment of Lisa Osofsky formerly of the US Department of 

Justice may be indicative of a desire for a more robust approach in this space.  
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(d) to disgorge any profits made by P [the corporate person] from the 

alleged offence; 

(e) to implement a compliance programme or make changes to an 

existing compliance programme relating to P’s policies or to the training 

of P’s employees or both; 

(f) to co-operate in any investigation related to the alleged offence; 

(g) to pay any reasonable costs of the prosecutor in relation to the 

alleged offence or the DPA.’ (CCA sch 17 pt 1, 5(2)). 

 

The Deferred Prosecution Agreements Code of Practice, issued by the Director of Public 

Prosecutions and the Director of the Serious Fraud Office pursuant to paragraph 6(1) of 

Schedule 17 to the Crime and Courts Act 2013, indicates that the more serious the 

offence, the more likely it is that prosecution will be required in the public interest (2014: 

2.4). Indicators of seriousness include the gains and losses accrued, the risk of harm to 

the public, to victims, shareholders, employees and creditors, and to the stability and 

integrity of financial markets and international trade. Other public interest factors in 

favour of prosecution include a history of similar conduct; where the conduct is part of 

established business practices; and a failure to report the wrongdoing within a reasonable 

time of it being discovered (Code of Practice, 2014: 2.8.1). Public interest factors against 

prosecution include corporate cooperation, such as identifying relevant witnesses and 

disclosing their accounts; a lack of history of similar conduct; where the offending 

represents isolated actions by individuals; where the offending is not recent and the entity 

now effectively is a different one from that which committed the offences; where 
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conviction is likely to have disproportionate consequences for the company, or collateral 

effects on the public, on employees and shareholders or pension holders. The prosecutor 

will also consider how early self-reporting took place, and the extent to which the 

company involved the prosecutor in the early stages of an investigation (Code of Practice, 

2014: 2.9.2). 

 

Given the evident trend of policy transfer in this space, it is instructive to consider how 

DPAs have been deployed in England and Wales, the nature of the offences for which 

they have been agreed, and their terms. There have been four DPAs to date:  

• Standard Bank (2015)  

• XYZ (an anonymised SME) (2016) 

• Rolls-Royce PLC (2017) 

• Tesco Stores Ltd (2017) 

 

The content and articulation of these DPAs has helped to clarify the ‘interests of justice’ 

test, as well as the incentives for entering into such an agreement. 

 

The first DPA agreed in 2015 with Standard Bank concerned the bank’s failure to prevent 

bribery by its sister company, Stanbic Bank Tanzania, to a local partner in Tanzania, 

contrary to section 7 of the Bribery Act 2010. The payment was intended to induce 

members of the Government of Tanzania to show favour to Stanbic Tanzania and 

Standard Bank’s proposal for a US$600 million project to be carried out on behalf of the 

Government of Tanzania. The project generated transaction fees of US$8.4m [£5.6m], 
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shared by Stanbic Tanzania and Standard Bank. According to Sir Brian Leveson, before 

whom all the DPAs have been heard in Southwark Crown Court, the question of the 

interests of justice hinged on the promptness of Standard Bank’s self-report, the fully 

disclosed internal investigation, and the Bank’s co-operation (SFO v Standard Bank plc, 

30/11/2015 [14]). The fact that Standard Bank was under different ownership by then was 

deemed relevant also. The DPA was agreed and approved with financial orders of 

US$25.2m [£16.2m] including compensation of US$6m [£4m] plus interest (US$1m 

[£0.66m]), a financial penalty of US$16.8m [£11.2m], payment of costs of £330k and 

disgorgement of profit of US$8.4m [£5.6m]. Standard Bank agreed to continue to 

cooperate fully with the SFO and to be subject to an independent review of its existing 

anti-bribery and corruption controls, policies and procedures. This DPA concluded 

satisfactorily in late-2018, with all the terms adhered to and fulfilled within the agreed 

timeframe. The accompanying SFO press release outlined the precise terms of the DPA, 

and how and when they were complied with (SFO, 2018a).  

 

The second DPA related to an anonymised SME known as XYZ, whose employees and 

agents were involved in the systematic offering and payment of bribes to secure contracts 

overseas. The names of the company, its parent company, and legal advisors were and 

remain redacted due to ongoing legal proceedings. XYZ self-reported the offences to the 

SFO, resulting in charges of conspiracy to corrupt, conspiracy to bribe, and failure to 

prevent bribery. The gross profit from the implicated contracts amounted to £6,553,085. 

The DPA, lasting a maximum of five years, comprises a financial order of £6,553,085, 

consisting of a £6,201,085 disgorgement of gross profits and a £352,000 financial 
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penalty. The SFO agreed not to seek costs. In assessing the interests of justice 

component, Sir Brian Leveson stressed that  

‘[o]f particular importance, reflecting a core purpose of the creation of DPAs to 

incentivise the exposure and self-reporting of corporate wrongdoing, was the 

promptness of the self-report, the fully disclosed internal investigation and co-

operation of XYZ’ (SFO v XYZ, 11/7/2016 [16]). 

 

On a different scale entirely was the case of Rolls-Royce, which entailed ‘far more 

extensive systemic bribery and corruption’ (SFO v Rolls Royce PLC, 17/1/17 [35]). 

Rolls-Royce Civil Aerospace and Defence Aerospace as well as its former Energy 

business used a network of agents to bribe officials in at least seven countries to win 

contracts over three decades. There were a number of aggravating features, such as the 

level, persistence, extent and sophistication of the offending which resulted in an overall 

estimated profit of £258,170,000; the harm to the integrity and confidence of markets; the 

provision of substantial funds for bribe payments; and the involvement of very senior 

Rolls-Royce employees ([35]). The resultant charges were twelve counts of conspiracy to 

corrupt, false accounting, and failure to prevent bribery. 

   

Sir Brian Leveson’s comments in the judgment ([61]) are apposite and to the point:   

‘My reaction when first considering these papers was that if Rolls-Royce were not 

to be prosecuted in the context of such egregious criminality over decades, 

involving countries around the world, making truly vast corrupt payments and, 
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consequentially, even greater profits, then it was difficult to see when any 

company would be prosecuted.’  

 

Nonetheless, despite such misgivings, Sir Brian Leveson in fact proceeded to approve the 

DPA, which involves payment of £497,252,645 (comprising disgorgement of profits of 

£258,170,000, a financial penalty of £239,082,645 plus interest), reimbursement of the 

SFO’s costs (c. £13m), and an anti-bribery and corruption compliance review and 

programme. The agreement is for five years.  

 

Crucially, and in contrast to the two preceding agreements, a DPA was offered to Rolls-

Royce and then approved even though there was no self-reporting, with the SFO 

investigation having been triggered initially by a whistle-blower’s online postings. In 

addressing the interests of justice requirement, which had centred previously on corporate 

self-reporting, Sir Brian Leveson pragmatically sought to carve out an exception to or 

perhaps an elaboration on this norm, based on the level and form of cooperation. The 

subsequent ‘extraordinary’ level of cooperation provided by Rolls-Royce and the fact that 

what it ultimately reported was ‘far more extensive (and of a different order)’ than what 

might otherwise have been uncovered without the cooperation were key ([22], [121], 

[123]). Indeed, Sir Brian Leveson seemed to regard subsequent cooperation essentially as 

equivalent to self-reporting. He emphasised Rolls-Royce’s waiver of legal professional 

privilege2 over internal investigation memoranda (though it must be added that this was a 

																																																								
2 See Director of the Serious Fraud Office v Eurasian Natural Resources Limited (Law  

Society intervening) [2018] EWCA Civ 2006.  
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limited waiver and so he is rather generous in his interpretation), and its continued 

cooperation with the SFO request to conduct an internal investigation ([121]). Therefore, 

he concluded that Rolls-Royce ‘could not have done more’ to expose its misconduct, 

notwithstanding the initial failure to self-report ([38]). 

 

The fourth DPA was agreed with Tesco in April 2017, but was published just late-

January 2019, due to ongoing criminal proceedings. Tesco had dishonestly created a false 

account of its financial position by overstating its profits. After discovering issues in their 

financial statements, Tesco referred itself to enforcement authorities after revealing that 

revenues had been incorrectly recorded as profit and made an announcement to the 

market. The DPA of three years involves a £129m fine and £3m investigation costs, as 

well as the implementation of ongoing compliance programme (SFO, 2019). 

 

As well as indicating that a self-report is not a prerequisite, a further key factor that has 

been finessed in the DPAs to date in England and Wales is the matter of the level of the 

fine imposed by means of the agreement. According to the Code of Practice (7/2) it will 

normally be fair, reasonable and proportionate for the DPA to include a fine, and Sch. 17, 

para. 5(4); of the Crime and Courts Act 2013 provides that this must be ‘broadly 

comparable’ to the criminal fine on a guilty plea, that is, a one-third discount Code of 

Practice, 8.3. The application of this principle resulted in such a discount for Standard 

Bank, whereas XYZ received a financial penalty of £352,000, a sum which it could just 

about afford to pay: ‘the interests of justice did not require XYZ to be pursued into 
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insolvency’ ([24]).  

 

An even larger discount was contemplated in the preliminary judgment in XYZ, where Sir 

Brian Leveson explained ([57]) that  

‘given that the admissions are far in advance of the first reasonable opportunity 

having been charged and brought before the court, that discount can be increased 

as representing additional mitigation. In the circumstances, a discount of 50% 

could be appropriate not least to encourage others how to conduct themselves 

when confronting criminality as XYZ has.’  

 

This enabled Sir Brian Leveson to grant a discount of 50% to Rolls-Royce ([123]), which 

is remarkably generous given the gravity, breadth and sophistication of the offending, not 

least as Rolls-Royce has five years in which to pay this. Conversely, one could well view 

this as a clear incentive to enter into a DPA, as the level of penalty is demarcated clearly 

from that which would accrue after conviction and also a guilty plea.  

 

Furthermore, as was noted earlier, all four DPAs have been heard before and approved by 

Sir Brian Leveson in Southwark Crown Court. While his sole involvement ensures 

consistency and development of specialist judicial expertise, it is questionable that a 

single judge has oversight of such agreements, especially in the absence of the possibility 

of judicial review.  

 

As Nicholas Lord and Colin King (2018: 248) observe:  
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‘The real test of the [UK DPA] regime will emerge when a corporation rejects a 

DPA to contest a prosecution or when the terms of a DPA are breached, as 

prosecution should follow.’  

Neither circumstance has yet occurred in the UK. I would add that judicial rejection of 

the terms of a DPA would also be instructive in elucidating the parameters of the 

availability of DPAs, such as in relation to repeat offenders, as well as shedding more 

light on SFO practice in this context. That said, the emerging doctrine and practice in the 

UK signify that self-reporting is not a precondition for the agreement and approval of a 

DPA if extraordinary co-operation is given; that a reduction in a fine of up to 50% or to 

below that which would result in insolvency is possible; and that collateral concerns are 

central. All of this is pertinent for the development of equivalent law and practice in 

Australia. 

 

DPAs in Australia  

The proposed Commonwealth scheme reflects the approach in England and Wales to a 

large extent, though ambiguities remain and some aspects are yet to be finalised. the 

Crimes Legislation Amendment (Combatting Corporate Crime) Bill 2017 Bill was 

introduced and read a first time on 6 December 2017, with second reading moved. Under 

Schedule 2, Part 1, of the Bill the Commonwealth DPP may enter into a deferred 

prosecution agreement with a person other than an individual for an offence mentioned in 

s17B. This includes various offences under the Anti-Money Laundering and Counter-

Terrorism Financing Act 2006; the Corporations Act 2001; and the Criminal Code (such 

as theft, property/proceeds of crime offences, bribery of a foreign official etc). A DPA 
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means that criminal proceedings must not be instituted, as long as the corporation3 meets 

certain specified conditions, such as paying financial penalty or compensation; co-

operating with future prosecutions of individuals suspected of involvement in criminality; 

reviewing and improving compliance programmes; and appointing a monitor. To ensure a 

degree of independent oversight, an approving officer (who will be a former judicial 

officer of a federal/State/Territory court) must review the agreement, and either approve 

it or not. The approving officer must approve the DPA if satisfied that its terms are in the 

interests of justice, and are fair, reasonable and proportionate. If a DPA is approved, no 

criminal proceedings are to be commenced against the corporation in respect of the 

offences covered by the DPA, in fact making it akin to a non-prosecution agreement (c.f. 

the UK where proceedings are preferred but then suspended). Proceedings will be 

commenced only if the DPA is breached or if the corporation has provided inaccurate, 

incomplete or misleading information in connection with the DPA (ss 17A(2)-(3)). The 

corporation must consent to this consequence (s 17C(1)(f)). 

 

The UK Code of Practice (1.1] and [2.1]) emphasises that only prosecuting authorities 

may offer a DPA; it is not open to a corporate entity to seek one. In contrast, while the 

2017 Bill itself is unclear on this point (in referring to the CDPP ‘negotiating, entering 

into, or administering’ a DPA without indicating who initiates the proceedings), the Draft 

Code of Practice appears to permit a corporation to seek a DPA. Thus, paragraph 2.1 

advises that  

																																																								
3 This is the term used in the draft Code of Practice, though not the Bill which refers to 

‘person’. 
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‘[a] corporation should direct a request to be considered as a candidate 

for DPA negotiations to the Commonwealth agency with operational 

responsibility for any of the offences that the corporation knows or 

suspects it has committed. In making such a request, the corporation 

should self-report its misconduct (if it has not already done so) and 

indicate its willingness to cooperate with Commonwealth agencies in 

any subsequent investigation’. 

 

In something of a volte face, paragraph 2.3 states that ‘[t]he decision to invite a 

corporation to negotiate a DPA is a matter for the CDPP’s discretion’ while such an 

invitation ‘does not guarantee that a DPA will be offered, and the CDPP may withdraw 

from DPA negotiations at any time’. I suggest that there is no reason to limit the initiation 

of DPA discussions to the prosecution. Requesting a DPA does not guarantee that 

negotiations will ensue or that it will be approved, and can be viewed as part of the 

process of self-reporting of misconduct, and replicates the situation regarding plea 

bargaining and enforceable undertakings. That said, it is curious that self-reporting and 

full cooperation are not compulsory before making such a request. If corporations are to 

be able to request a DPA this must be predicated on self-reporting and not just an 

indication of willingness to cooperate but a commitment to cooperate to the greatest 

extent possible.   

 

The CDPP will enter into DPA negotiations only if this is in the public interest (Draft 

Code of Practice, 2.4). Akin to those in the English Code of Practice, public interest 
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factors include whether the corporation self-reported, and the quality and timeliness of 

that report; whether there is a history of similar conduct or repeated or serious breaches 

of the law; whether the conduct is part of the corporation’s business practices or culture; 

whether the corporation has already taken steps to avoid a recurrence; whether there a 

significant harm was caused or a substantial adverse impact to the integrity or confidence 

of markets, local or national governments; whether a corporation has withheld material 

that is required for the effective investigation and prosecution of individuals involved; 

whether the offending represents isolated actions by individuals; whether the offending is 

recent and the corporation in its current form effectively is a different entity from that 

which committed the offences; whether the collateral consequences of any court-imposed 

penalty would be disproportionate; and whether a conviction is likely to have significant 

and disproportionate effects on the public, employees, shareholders or members of a 

superannuation scheme managed or facilitated by the corporation (Draft Code of Practice, 

7.1). The corporation’s level of cooperation with law enforcement throughout the DPA 

process constitutes a particularly influential public interest factor (Draft Code of Practice, 

7.3). 

 

Despite this comprehensive list of factors, there is no indication of how they are to be 

assessed and weighted, given that they may conflict and thus warrant differing decisions. 

Both the CDPP and the relevant company will be in favour of a DPA, so there is limited 

scope for inclusion of dissenting views as to the preference for charging in the 

conventional way (though of course this could not happen with a guilty plea, either). 

Moreover, there is no indication of how representations can be made as to public or 
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overseas harm, for instance, again as only the CDPP and the corporation will be involved 

in the negotiation and draft agreement. Furthermore, even though history of offending is 

included, the Code of Practice does not explicitly refer to recidivist offenders, nor 

preclude the availability of DPAs to them. This needs to be remedied, for both the 

legitimacy of the process, as well as any deterrent value, such as it is.  

 

The Explanatory Memorandum to the Bill states that the proposed DPA framework  

‘is designed to address some of the challenges in detecting and 

addressing serious corporate crime by encouraging corporations to self-

report misconduct by offering greater certainty of outcome when 

compared with litigation, and an opportunity to avoid some of the 

reputational and financial costs associated with lengthy criminal 

investigations and trial processes…’ (Parliament of the Commonwealth 

of Australia, 2017: [11]). 

 

So, the scheme is seen to provide incentives for corporations to self-report misconduct to 

law enforcement authorities (Draft Code of Practice, 1.4). Though self-reporting is not a 

prerequisite to prove the necessary level of co-operation, it is a strong public interest 

factor in favour of a DPA, particularly where self-reporting takes place shortly after the 

offence occurs (Draft Code of Practice, 7.5). This criterion would permit a DPA to be 

offered to a company like Rolls-Royce, were such a situation to arise in Australia. 
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DPAs as displacers of the conventional criminal process  

One key concern relating to DPAs is that they will supersede and ultimately replace 

criminal prosecution, thereby diminishing the strength of the State’s response to 

corporate crime. According to David Uhlmann (2013), DPAs ‘limit the punitive and 

deterrent value of the government’s law enforcement efforts and extinguish the societal 

condemnation that should accompany criminal prosecution’. This could be seen as 

exemplified by the approval of a DPA for Rolls-Royce, by enabling negotiation rather 

than prosecution and therefore the avoidance of conviction with all that entails, 

notwithstanding the level of criminality discovered.  

 

Prosecutions, and the possible convictions that ensue, have a number of practical and 

symbolic characteristics that are important in the context of corporate crime, some of 

which may be compromised by the use of DPAs. Following the insights of Malcolm 

Feeley (1979), prosecution entails a particular process, which, for better and worse, may 

be the punishment.4 Prosecution entails exposition and contestation of arguments, both in 

terms of putting prosecution to proof, as well as exposure of witness testimony, through 

cross-examination and by means of media reporting as the trial proceeds. Moreover, the 

criminal trial has a lay dimension, in so far as there is a jury as finder of fact. In essence, 

the trial involves a ‘calling to account’, by means of its communicative power and 

function – the criminal trial communicates both with the defendant but also with the 

wider public, in terms of both its process and outcome (Lord and King, 2018: 117 and 

																																																								
4 It seems for corporates that prosecution is the punishment, insofar as prosecution rather 

than conviction affects share price: Pierce, 2018. 
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127; Duff, 2001: 61). Indeed, it was the absence of this calling to account that 

Commissioner Haynes lamented in the Final Report of the Banking Commission (2019: 

4). 

 

Crucially and uniquely trials and plea agreements are followed by conviction, the 

consequences of which are ‘hard treatment’ (in the form of imprisonment or a fine), as 

well as the stigma of criminal labelling. Beyond this, conviction for corporate actors may 

involve so-called collateral damage, debarment from certain contracts, as well as loss of 

license, all of which may be of deterrent and punitive effect. 

 

Simultaneously, and less positively, criminal trials are lengthy, expensive, complex, and 

risky, for the prosecutor of course, but also for the defendant. Thus, anything that 

involves avoidance of trials means lower costs for both parties, and less risk of failure for 

prosecutors, all within a shorter timeframe. This is relevant in relation to DPAs, 

particularly if we view them as having comparable potential consequences in terms of 

mitigating the harm caused and preventing future such acts by means of their agreed 

terms. 

 

As for whether DPAs will replace criminal prosecutions, there is some empirical 

evidence of this in the US. Further important issues arise relating to the comparative 

transparency of the trial; the relative punitive effect of conviction and DPAs; the 

exposure and labelling involved in DPAs; and the dependence of DPAs on how corporate 

criminal liability is ascribed. Each point now is considered in turn. 
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The experience to date  

In a statistical sense, research from the United States belies concern about displacement 

by DPAs of other criminal justice settlements. Cindy Alexander and Mark Cohen (2015: 

540) identified and analysed ‘all NPAs, DPAs and plea agreements entered into by public 

corporations between 1997 and 2011’, reviewing over 486 agreements. DPAs and NPAs 

did not replace traditional plea agreements during the time period they studied; rather, the 

number of traditional plea agreements with corporate defendants remained steady while 

DPAs and NPAs grew in popularity. Accordingly, Alexander and Cohen (2015: 572) 

conclude that the availability and use of DPAs and NPAs have effectively ‘expand[ed] 

the reach of criminal enforcement.’  

  

While pleas may have remained steady, the now tiny number of contested corporate 

prosecutions in the US is clear.5 Between 1992 and 2018, 288 companies entered into 

NPAs, 223 companies entered into DPAs, and 2698 companies reached a plea agreement 

with the US government. There were 137 dismissals, 25 declinations, 12 convictions 

(notably three in 2018, three in 2017, two in 2012, and one each in 2011, 2009, 2002, and 

2001), and 14 acquittals, the most recent of which was 2011.  

																																																								
5 The Corporate Prosecution Registry, run by the University of Virginia School of Law 

and Duke University School of Law, provides comprehensive information on federal 

organizational prosecutions in the United States: 

http://lib.law.virginia.edu/Garrett/corporate-prosecution-registry/browse/browse.html 

(visited 8 February 2019). 
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My task in looking at the DPAs in England and Wales was rather more straightforward, 

given the low numbers! For this reason, it is difficult to ascertain whether there is any 

statistically significant difference in how corporate crime is being addressed in the UK 

since their introduction. It is not possible to identify enforcement or prosecutorial trends, 

though the cases and agreements are helpful to see how the law is being developed and 

applied.  

 

DPAs and transparency  

Even if this empirical state of affairs is not determinative, there are further normative 

arguments to consider in relation to DPAs. One core dimension of the conventional 

criminal trial is open justice, whereas Simon Bronitt (2017: 218) describes the lack of 

transparency as a ‘pitfall’ of DPAs. Even more trenchantly, Brandon Garrett (2014: 16) 

describes the US approach as ‘strikingly opaque’. Some elements of the English 

framework and the 2017 Bill seek to allay concerns about transparency, though, of 

course, the criticism is as much about the transparency of the arguments and exposure of 

this as the finished agreement. The English Code stresses that DPA negotiations must be 

transparent, though there is some conflation here of precision of recording with 

transparency in the true sense of the term. The prosecutor must ensure that a full and 

accurate record of negotiations is prepared and retained, and crucially must not agree 

additional matters which are not recorded in the DPA and not made known to the court 

(Code of Practice, 3.4).  
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That said, much of the criticism of DPAs draws unfavourable comparison with the 

criminal trial, though of course the trial is not the norm, in particular in the corporate 

context. The comparison should really be with guilty pleas. As Miriam Baer (2016: 1122) 

reminds us, trials are the exception, and corporates will opt for guilty pleas over lengthy 

and potentially embarrassing trials (Flynn and Freiberg, 2018). So, while DPAs are less 

transparent than trials, in this respect they are marginally better than guilty pleas.  

 

DPAs as punishment  

On the one hand, one could regard DPAs as weakening the punitiveness of law 

enforcement efforts; conversely, they might be regarded as better serving purposes other 

than punishment.  

 

Like convictions, DPA generally will involve what is called a financial penalty: as 

already noted the English Code of Practice (7.2) states that it will normally be fair, 

reasonable and proportionate for the DPA to include this. Similarly, the draft Code of 

Practice contemplates the imposition of a financial penalty, indicating that it must be of a 

severity that is appropriate having regard to all circumstances relating to the DPA, 

including the extent of cooperation, what penalty would be imposed after conviction for 

the same offences, and the inclusion of other terms in the DPA that require payments to 

be made by the corporation 3.5-6. Some flexibility is evident: the draft Code suggests that 

a lower financial penalty may be appropriate if other terms of the DPA require the 

corporation to make significant payments. Moreover, the 2017 Bill provides that a DPA 

does not need to include a financial penalty if the CDPP is satisfied that exceptional 
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circumstances apply, and a corporation can make an application for this (Draft Code of 

Practice, 3.7). It remains to be seen how exceptional circumstances are interpreted and 

applied.  

 

Instead of viewing DPAs as displacing the criminal trial and as potentially diluting 

criminal punishment, I endorse Simon Bronitt’s (2017: 225) suggestion that they are 

emerging as a new form of justice, as a hybrid model of legal responsibility, in line with 

the use of civil penalties and settlements rather than criminal procedure as the dominant 

regulatory norm (2017: 211). Bronitt argues convincingly that DPAs would have greater 

legitimacy and regulatory impact in a transformative sense if reconceived as tools of 

preventive rather than punitive justice (2017: 222-3). While it is important to ensure that 

there are elements of ‘just punishment’ for corporate crimes, as well as some specific 

deterrence, denunciation, and restitution or disgorgement, ‘transformative tools’ are also 

important and the provisions under Commonwealth law regarding corporate probation 

(e.g. Trade Practices Act 1974, s86C) for instance seem to be little used (see Freiberg et 

al., 2015: 245 onwards). DPAs could re-energise the transformative potential of the 

criminal law, but this would require consensus about such a regulatory rationale and 

would warrant reconsideration of the range and diversity of terms and conditions 

available for inclusion in a DPA (Bronitt, 214). In other words, the purpose of DPAs 

must be more clearly articulated and refined with a concomitant limiting of their possible 

terms and the requirement that they include compliance review and reforms, so as to best 

serve the aim of corporate transformation. As proponents suggest, DPAs seem to result in 

comparable changes in corporate behaviour as convictions (Arlen and Alexander, 2018: 
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87). Therefore, if we foreground prevention and behaviour alteration in the terms of 

DPAs rather than punishment, then the introduction of DPAs need not be problematic and 

can be seen as a supplement rather than a challenge to the conventional process.  

 

DPAs and criminal condemnation  

Moving to consider the criminal label, this is seen as distinctively stigmatising with both 

positive and negative implications. That said, there are questions as to the likely impact 

of such stigma (Fisse and Braithwaite, 1983; Erp, 2008). Nonetheless, the transparency 

involved in DPAs goes some way towards matching the exposure and characterisation of 

a convicted person or entity. The English Code of Practice states (at 16.1) that:  

‘Transparency remains a key aspect of the success and proper operation of DPAs, 

and accordingly Schedule 17 of the Act requires in prescribed circumstances the 

prosecutor to publish on its website orders made by the court or decisions made 

by the prosecutor’.  

If a DPA is approved, the court must make a declaration to that effect along with reasons 

in an open hearing, and this will be published online, unless prevented from doing so by 

Court order (Code of Practice, 11.1. and 11.2). The practice of the SFO regarding the 

publication of the details of the Standard Bank DPA and how and when it was complied 

with is to be commended. Similarly, in the Australian context, transparency of the 

outcome is sought to be ensured by the publishing of an approved DPA and associated 

documents on the CDPP’s website within 10 business days (Draft Code of Practice, 

4.12). Again, none of this gets to the core of the confidentiality of the negotiations, but it 

replicates to some extent the labelling involved in the criminal conviction. 
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DPAs and corporate criminal liability  

It must be recognised that DPAs are introduced as a way of mitigating the issues with 

existing law but still are predicated upon it. If DPAs are to be a useful addition to the 

legal landscape then there must be mutual incentives to agree one, as well as a possible 

alternative for the State to deploy. Even if prosecution is a last resort, it must be viable 

and feasible. The corporate incentive will derive from the nature of the process and the 

possible penalty discount, when compared to the likelihood of conviction under in the 

conventional corporate criminal liability model. For DPAs to be attractive there must be a 

viable alternative in terms of criminal prosecution. Of course, the issues with the existing 

scheme are well known. For offences requiring proof of mens rea, corporate criminal 

liability is ascribed by means of the principle of identification, whereby those persons 

who control or manage the affairs of a company are deemed to embody the company 

itself (Tesco Supermarkets Ltd v Nattrass [1972] AC 153). The enduring and crucial issue 

with this ‘highly unsatisfactory’ doctrine (Fisse and Braithwaite, 1993: 47) lies in the 

difficulty in determining who is the directing mind, and then ascertaining whether s/he 

controls what the entity does. Australia differs from England and Wales by virtue of the 

‘corporate culture’ provision in §12.3(2) of the Commonwealth Criminal Code 1995 

under which the creation of a certain culture is relevant in determining whether that entity 

has committed a fault offense, however this provision has not been applied and tested in 

court (Clough and Mulhern, 2002: 138; Dixon, 2013). Thus, the issues associated with 

the identification doctrine remain pressing in these jurisdictions.  
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The intended (or anticipated) consequences of DPAs include fewer trials of corporate 

actors, and more self-reporting. This option of agreement needs to be incentivised, both 

positively and negatively, and must be predicated on the possibility, both fiscally and 

doctrinally, of prosecutions. Conversely, the unintended consequences could be more 

contested or collapsed trials, with fewer guilty pleas and fewer individuals targeted. This 

underlines why corporate co-operation regarding individuals is key in DPA negotiations, 

as well as why companies should not be able to ask for DPAs. If there is no viable 

possibility of prosecution, then we may see more corporate actors refusing to agree 

DPAs, and ‘taking their chances’ in contested proceedings. This is exemplified by the 

recent collapse of the fraud trial in the UK of three senior managers in Tesco, which had 

agreed a DPA in relation to the overstating of profits by c. £250m. In a retrial of 

Christopher Bush and John Scouler, Sir John Royce handed down a no case to answer 

judgment in November 2018, and this was upheld by the Court of Appeal in December: 

there was insufficient evidence for a jury to consider in respect of the individual 

defendants on trial and so an acquittal was ordered (SFO, 2018b). This collapse is of 

significance in terms of the SFO’s preparation for trial, as well as for the likelihood of 

corporates being more sanguine about the prospects of success in rejecting a DPA in 

favour of a criminal trial.  

 

In addition to the necessary underpinning by the conventional trial, the enduring paradox 

is that DPAs are introduced to remedy problems with corporate criminal liability, yet also 

to mitigate the inevitable consequences of successful use of corporate criminal liability. 

A criminal conviction carries with it the possibility of debarment, given public sector 
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procurement rules in place in many jurisdictions, such as under Directive 2014/24/EU of 

the European Parliament and of the Council of 26 February 2014 on public procurement 

(Webster, 2016; Williams-Elegbe, 2012). This possibility was considered expressly by 

Sir Brian Leveson in SFO v Rolls-Royce ([52]-[54]), who emphasised that a conviction 

would undeniably affect the company’s ability to trade globally, that at least 15% of its 

orders were from entities subject to public sector procurement rules in countries with 

mandatory debarment, that debarment would cause loses to revenue for decades, and that 

debarment and exclusion could impact on share price, shareholder confidence, future 

strategy, and therefore viability. It is curious though not surprising that the implications 

of conviction are sought to be diluted so much, that the very consequences which are 

sought to be imposed on corporate actors are then shied away from by the prosecutor and 

the judiciary.  

 

In brief, while we cannot conclude whether or not DPAs are displacing the criminal trials 

for corporate actors yet in the UK, on a more positive note DPAs are more transparent 

and potentially transformative than guilty pleas. The issue is advancing investigations of 

corporate misconduct to the stage at which preferring an indictment is conceivable, so 

that either a plea or a DPA follows. 

 

DPAs as displacers of individual criminal liability  

Of comparable concern is the potential that DPAs have to supplant individual criminal 

liability in the context of corporate harms. Whereas Commissioner Haynes in the Royal 

Commission interim report (2018: 2.2) was concerned about the lack of corporate 
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prosecutions being brought by ASIC, in that its criminal prosecutions have all been 

directed at individuals, DPAs could lead to the pendulum swinging the other way, by 

focusing on corporate rather than human actors. This concern is borne out in the US, 

where DPAs and NPAs are not accompanied by prosecutions of individuals typically 

(Garrett, 2014). 

 

Cooperation regarding individuals is a public interest factor against corporate prosecution 

in the UK Code of Practice, so it is incentivised, though not a mandatory condition for a 

DPA to be negotiated. Of the four DPAs agreed in England and Wales, the situation 

regarding individuals is mixed: there were no associated proceedings against individuals 

in relation to Standard Bank; two individuals were charged in relation to XYZ; the 

prosecution of three Tesco managers has collapsed, and the SFO investigation into the 

conduct of individuals in Rolls-Royce continues.  

 

The Draft Code of Practice provides that a corporation participating in DPA negotiations 

typically will be expected to cooperate in any investigation and prosecution against 

culpable individuals (1.5). I suggest that this should be a prerequisite and thus a standard 

term of the DPA, not a typical expectation (Fisse, 2017). Full and accurate disclosure 

about the individuals involved in the relevant offence should be a precondition for the 

opening of DPA discussions. Moreover, one of public interest factors in the draft Code is 

whether a corporation has withheld material that is required for the effective investigation 

and, where appropriate, prosecution of individuals involved in the offending conduct 
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(7.1). Again, such withholding should preclude any agreement to defer prosecution. 

Individual accountability cannot be compromised by DPAs.   

 

DPAs and enforceable undertakings   

Beyond criminal liability for both corporate and individual actors, there is a question of 

how DPAs cohere with the existing mechanisms of corporate liability more broadly. The 

Attorney General’s Department characterises DPAs as ‘negotiated settlements’ that fit 

alongside existing regulatory mechanisms:  

‘To ensure effective and efficient responses to serious corporate crime, 

investigators and prosecutors need a range of tools… Negotiated 

settlements are used in some contexts for the regulation of companies, 

including ASIC’s use of enforceable undertakings. These are used as a 

supplementary tool in matters in which criminal proceedings are 

undertaken… Faced with an increasingly complex and serious threat 

environment, there may be scope to increase the options available to 

respond quickly and effectively to offending by companies, by allowing 

for negotiated settlements through a DPA scheme.’ (Attorney General’s 

Department, 2016: 6-7) 

 

As Richard Johnstone and Christine Parker explain (2010), enforceable undertakings 

(EUs) are an Australian invention, comprising enforceable promises “offered” by an 

individual or entity which has allegedly breached the law, and accepted by a regulator. 

EUs are separate to other legal actions, and may replace or supplement these. The benefit 
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of EUs is that they are ‘responsive’ by providing regulators with a framework within 

which to react, with a mix of reforming and deterrent sanctions, so to adapt to the 

different motivations and contexts of the regulated entities. 

 

The critical differences from DPAs are that EUs may be 1. chosen or offered, by 2. an 

individual or entity; 3. criminal proceedings still may ensue; 4. they are used by a wide 

range of regulators at federal and state level, and 5. they are available in relation to a 

much wider range of offences than DPAs. These distinctions are evidenced clearly in 

practical operation: research on 414 EUs accepted by ASIC from 1998 to 2015 found an 

even split in the proportion of EUs accepted from companies and individuals; that only 

9.6% of the companies giving EUs were publicly listed;6 and that 50% of EUs related to 

financial services laws misconduct (followed by misleading and deceptive conduct, at 

30.4% of all the EUs) (Bird et al, 2016). These activities are not covered by the proposed 

DPA scheme. That said, the main types of undertakings in EUs concerned compliance 

systems reviews and the appointment of an independent expert. These are akin to the 

terms in DPAs. 

 

It is also instructive to consider the impact of EUs: recent research indicates that there is 

some perception of deterrent effects of EUs entered into by competitors (Nehme et al, 

2018). There is evidence corroborating the perceptions that peer providers change their 

compliance practices in response to EUs.   

 

																																																								
6 c.f. UK DPAs, all of which concerned PLCs. 
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All that said, there are comparable concerns with EUs as outlined regarding DPAs. 

Weinberg J’s observations in Australian Securities and Investments Commission v 

Ingleby [2013] 39 VR 554 in the Victorian Court of Appeal are worth recalling:  

‘[11] The Australian Law Reform Commission itself noted in 2002 that the view 

had been expressed that the lack of transparency of negotiated settlements may 

reinforce the perception that negotiated penalties are not ‘adequately grounded in 

fact and legal principle’. In addition, it has been suggested that in some cases 

negotiated penalties are inappropriately low.  

[12] Moreover, some courts have expressed reservations as to the accuracy, and 

sufficiency, of the statements of agreed facts which have been presented to them 

for the purpose of fixing penalty. Such concerns have generally been put to one 

side, however, because a pragmatic view has been taken of the utility of settling 

proceedings expeditiously. This is part of a broader problem. There is an 

understandable tendency, on the part of some courts, to view such proceedings as 

being essentially civil in nature. That ignores the important role that courts must 

play in ensuring that serious contraventions of regulatory statutes are adequately 

denounced, and punished.’  

 

Moreover, in the Royal Commission interim report Commissioner Haynes found that 

EUs had been negotiated and agreed to by ASIC on terms that the entity admits no more 

than that ASIC has reasonably based ‘concerns’ about its conduct (Royal Commission, 

2018: 2.2). Then in the Final Report, he emphasised that the critical question for ASIC in 
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considering any contravention of the law is ‘Why not litigate?’ (2019: 442), rather than 

vice versa. 

 

These findings underline the pervasive concerns regarding opacity, predictability and 

oversight of negotiated settlements, whether in the form of EUs or DPAs. Following my 

earlier analysis, DPAs are cognate to but distinct from existing negotiated settlements, 

insofar as they serve the purposes of the criminal law, and must remain as such – the 

precepts of transparency and stigma remain significant in communicating both to the 

offender and the wider community the nature and gravity of the crimes involved, despite 

the fact that prosecution was not pursued.  

 

 

Conclusion  

Considerable change is on the horizon in respect of corporate crime in Australia, in a 

somewhat febrile atmosphere because of what has emerged in the Royal Commission. 

This paper has critiqued the proposed DPA scheme, likely to be introduced as a part of a 

package of measures seeking to address corporate crime.7 The analysis above shows the 

importance of contextualised comparative critique – how the framework has been applied 

and developed in practice in the UK is telling and valuable for Australia. Throughout I’ve 

																																																								
7 The Crimes Legislation Amendment (Combatting Corporate Crime) Bill 2017 will also 

amend the Criminal Code Act 1995 to amend the offence of bribery of a foreign public 

official and to create a new offence of failure of a body corporate to prevent foreign 

bribery by an associate. 
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questioned how consistent and coherent are these reforms, both internally and by 

comparison with and in the context of the existing schemes. 

 

Doctrinally, the DPA proposals raise issues that need to be elucidated and resolved, 

relating to who can initiate the process; the necessity and level of self-reporting required; 

the extent of corporate cooperation; the issue of recidivist corporate actors; and the 

inconsistencies when compared to the EU scheme.  

 

What (criminal) justice in this context means depends on the objectives we prioritise: 

whether that is exposure, labeling, deterrence, prevention, reform/rehabilitation, 

remediation, punishment or retribution. As Simon Bronitt rightly highlights, the failure to 

identify the underlying rationale of DPAs has resulted in conflicting and overlapping 

terms. Moreover, the ultimate tension has not been confronted and addressed – namely 

that DPAs are introduced to remedy the issues with corporate criminal liability, but those 

problems persist and will erode any potential societal benefit of DPAs.  

 

Neither the form nor the impact of DPAs can be addressed in isolation, given their link to 

substantive law definitions as well as enforcement and prosecution practices. Indeed, 

research indicates that single treatment strategies have minimal to no deterrent impact at 

the individual and company level (Schell-Busey et al, 2016: 389), and that a mix of 

agency intervention is apt to have the biggest impact on corporate crime. It seems that a 

combination of regulatory monitoring, inspections and enforcement can produce changes 

in company behaviour (Schell-Busey et al, 2016: 407). DPAs could well be part of this 
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mix of interventions, though we must try to ensure that this is not to the detriment of 

contested trials. Prosecutors need to have the leadership and resource to pursue 

prosecutions of individual and corporations, even if they fail. Furthermore, I echo Miriam 

Baer’s view that if we really would prefer prosecutors and corporations to seek 

indictments and trials, then we need to look more seriously at the administrative 

regulations that relate to government contracts and debarment, as well as the licensing of 

banks and other regulated sectors (Baer, 2016: 1133; also see Royal Commission, 2018: 

101). 

 

In opening this paper I cited the timeliness of the issues given the hearings and reports of 

the Royal Commission into Misconduct in the Banking, Superannuation and Financial 

Services Industry. The Royal Commission (2019) has involved a litany of revelations of 

corporate harms, in a transparent exposure of facts, with key witness involvement. There 

was public interest, in both senses of the term, in the content and in the ramifications of 

the hearings. The content of the Final Report with its call for more use of the criminal law 

in certain instances, which I would advocate, puts renewed focus and a certain 

complexion on DPAs. Importantly for present purposes, the offences mentioned in s17B 

for which a DPA may be reached include market misconduct and other prohibited 

conduct relating to financial products and financial services under the Corporations Act 

2001,8 such as section 1041G focused on by Commissioner Haynes,9 as well as various 

property offences under the Criminal Code. Given that the Royal Commission is likely to 

																																																								
8 Sections 1041A, 1041B, 1041C, 1041D, 1041E, 1041F, 1041G, 1043A and 1307. 

9 Final Report, p 154 et seq. 
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precipitate criminal action, underpinned by the allocation of extra funding to the 

Commonwealth Director of Public Prosecutions to prosecute cases of financial 

misconduct (Treasurer of the Commonwealth of Australia, 2018), the question is whether 

DPAs could ever be in the public interest, or publically palatable, in this context.  

 

DPAs are seen as necessary because the existing scheme of corporate criminal liability is 

seen as weak, and so a less risky option is mooted. That said, DPAs are also used to 

mitigate the inevitable consequences of successful use of corporate criminal liability, 

such as contract debarment and collateral consequence. They both supplement and dilute 

corporate criminal liability. For DPAs to have any preventive impact, they must 

incorporate incentives as well as being based on a sufficiently robust alternative. 

Ultimately, we can neither fully accept nor judge DPAs without resolving the political 

tension between wishing to both address and excuse corporate criminal liability.  
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