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“It is hard to understand how strapping a 
child to furniture, or locking them alone in a 
room to scream themselves into exhaustion 
could be seen as a justifiable behavioural 
intervention. This is without doubt a national 
shame.” Those words in a 2015 Senate 
report on violence, abuse and neglect 
of people with disability in institutions 
summed up the reason for a new Castan 
Centre project looking at how children 
with disability are educated in Victoria. 

The Senate report, together with another 
Senate report and a Victorian report on 
access to education for children with 
disability paint a worrying picture of 
how students are sometimes treated in 
schools and other institutions.  Together, 
these documents have helped to create 
greater momentum for improving 
the lot of children with disability. 

This new project will look at the laws, 
policies and procedures covering the 
education of children with disability in 

Victoria and measure their compliance with 
the state’s Charter of Human Rights and 
Responsibilities Act. The Centre has teamed 
up with academic Dr Claire Spivakovsky, 
who will then investigate the practical 
experience of children in the education 
system. The Monash Arts Faculty academic 
will visit up to ten schools across the state 
to interview school principals, teachers 
and parents of children with disability. 

The final product will be a report to 
the Victorian Government, which has 
undertaken to consider the report’s 
recommendations with the aim of improving 
the human rights of some of the state’s 
most vulnerable people. This stance 
comes on the heels of some positive 
developments in the state, including the 
appointment of the Principal Practice 
Leader, who works with the Department 
of Education to develop best practice 
approaches for using restraint and seclusion 
in Victorian government schools. 

While the project will certainly shine a 
light on how children with disability are 
catered for in the education system, 
it will also highlight the importance of 
human rights laws. Under the Victorian 
Charter, “public authorities” including the 
Department of Education and public schools 
are prohibited by law from breaching a 
person’s human rights. It means that 
they have an obligation to ensure that the 
rights of children with disability are being 
protected. This obligation in turn gives 
the children and their families a powerful 
way of advocating for better treatment. 

Unfortunately, only the ACT currently 
has similar legislation, although the 
Queensland Government is considering 
a Human Rights Act at the moment. 

The Centre’s Accountability Project 
Manager, Adam Fletcher, has commenced 
work on the research and is being assisted 
by lawyers from Colin Biggers and Paisley, 
who are working on the project pro bono. 
The final report will be released in mid 2018.

This project receives funding 
through the Victorian Legal 
Services Board Grant Program.

After a long and distinguished career at 
Monash University, Associate Professor 
Bronwyn Naylor is moving on to take 
up a position as Professor of Law at 
RMIT University but thankfully she will 
maintain an ongoing connection with 
the Faculty and the Castan Centre. 

Bronwyn has donated countless hours to the 
Centre as first a member, then an Associate 
and finally Deputy Director, bringing her 
expertise in prisons, criminal law and human 
rights to the Centre’s policy and public 
education work. Most recently, Bronwyn has 
been part of a Castan Centre team working 
on mapping Australia’s laws governing 
the use of force in different environments 
including prisons, immigration detention and 
some mental health facilities. Her expertise 
has been crucial for the project, led by Dr 
Stephen Gray, and she will continue to 
contribute to it in her new position at RMIT. 

Another key effort of Bronwyn’s has been 

to work with a range of other advocates to 
encourage Australia to ratify the Optional 
Protocol to the Convention Against Torture.  
Ratification would have a number of beneficial 
outcomes, in particular the establishment 
of an independent monitoring body for 
prisons and other closed environments, 
something Australia lacks at the moment. 

As a law academic with a long history of 
collaboration across sectors, Bronwyn 
has brought new and important insights 
to the practice of human rights law, often 
conducting important field research in the 
criminal justice system. This has included 
funded research on the implementation of 
human rights in closed environments, and 
on the impact of having a criminal record on 
former offenders’ access to employment.

While Bronwyn will be employed at RMIT, 
she will hold an adjunct position at Monash, 
and will continue to supervise Monash 
higher degree by research students. 
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New project to look at children 
with disability in schools

Bronwyn Naylor, former Castan Centre 
Deputy Director



In good news for the LGBTI community, the 
Tasmanian government announced that it will 
pass a Bill to expunge historical convictions 
for consensual homosexual activity. The 
Draft Historical Homosexual Convictions Bill 
2016 will make a welcome addition to similar 
laws passed in a number of other states, 
particularly Victoria and New South Wales. 

Homosexual activity was unlawful in 
Tasmania until 1997, making it the last state 
to repeal this odious law, with many men 
still carrying convictions from this time. 

It is 22 years since the Toonen case, in 
which the United Nations Human Rights 
Committee found Tasmania’s laws against 
consensual homosexual behaviour to be a 
breach of international human rights law.

While we welcome the Bill, the Castan 
Centre made a submission to the 
Tasmanian Department of Justice in July 
recommending some changes to ensure 
the legislation realises its full potential 
in providing justice. In our submission 
we made four recommendations:

1. that the application for the offence to be 

expunged be made to a Historic Criminal 
Records Panel instead of the Secretary 
of the DOJ, or his or her delegate. 
Having an independent panel would 
ensure that the process is impartial and 
an applicant’s privacy is protected to the 
highest degree possible. The Tasmanian 
Anti-Discrimination Commissioner  
made a similar recommendation.

2. that the definition of “historical 
homosexual offence” is too narrow. The 
list of offences included in the Bill does 
not include the offence that made it illegal 
for men to wear female attire between 
sunset and sunrise. This law was used 
to harass and intimidate the transgender 
community and is a good example of 
the broader culture of stigmatisation 
towards homosexual relationships and 
people of the LGBTI community.

3. that the information required to be 
included in an application to have a 
conviction expunged is too unwieldy, and 
the onus of obtaining some information 
should not rest with the applicant. The 
Bill proposes that the person applying for 

the conviction must provide supporting 
documents that they may not be able to 
obtain without expending a considerable 
amount of money and time. The State 
should bear the responsibility of finding 
information, if the applicant does not 
have it, or can’t readily access it.

4. that the investigation process outlined 
in the Bill is unnecessarily onerous and 
infringes on the privacy of individuals. In 
some cases, people may not want to, or be 
able to, give evidence. Instead of making 
it a requirement to give evidence, we 
recommend that a person should only be 
requested to do so, thus giving them the 
option to decline if they feel they cannot.

It is encouraging that the Tasmanian 
Parliament is acting to provide some 
justice for those wrongly convicted many 
years ago. We hope that it adopts our 
recommendations, so that the final Bill is 
a genuine effort to right historic wrongs.

The Centre makes many human 
rights submissions to federal and 
state parliamentary inquiries each 
year. You can access a full list here. 

Victoria’s Attorney General, Martin Pakula 
MP, used his address at this year’s 
Castan Centre conference to launch 
the government’s response to the 2015 
Review of the Charter of Human Rights 
and Responsibilities Act, announcing 
that the government had accepted 45 of 
the Review’s 52 recommendations.

The Review, conducted by Michael 
Brett Young, looked at how the Charter 
could be strengthened to create a better 
human rights culture and to be more 
“effective, accessible and practical”. 

In conducting the Review, Mr Brett Young 
held over 60 meetings across the state, 
received 109 written submissions and led a 
number of community forums. This helped to 
create a picture of how the Charter works in 
practice and how it is supported by the public.

The Charter, passed in 2006, protects 
a number of basic human rights and 
obliges public authorities such as the 
police and government departments to 
respect and promote them. It also gives 
the courts limited powers to interpret 
legislation compatibly with human rights 
and requires governments to take human 
rights into account when drafting laws.

One main issue brought to light by the 
Review was the lack of a human rights 
culture in Victorian institutions. Mr Brett 
Young noted, “it is not enough to achieve 
human rights protection: Victoria also 
needs a culture that makes human rights 
real in people’s everyday interaction with 
government”. This was also a major focus 
of Mr Pakula’s conference address. 

Mr Pakula announced $1.25 million 
for training and education for the 
public sector, stating that this funding 
would ensure that the Charter is fully 
understood by public agencies. 

Mr Pakula made a point of noting the 
government’s support for recommendation 
50 of the Review that suggests “Section 
17 of the Charter include a new provision 
that every person born in Victoria has 
the right to a name and to be registered 
as soon as practicable after birth”. The 
Castan Centre has been particularly vocal in 
calling on the government to support this 
recommendation and we are very happy 
with Mr Pakula’s statement of support.

Birth registration is a particularly important 
issue for Indigenous Australians, who 
experience a higher rate of non-registered 

births than non-Indigenous Australians. 
This is one issue among many that affect 
the Victorian Indigenous community, a 
fact acknowledged by Mr Pakula when he 
spoke of the special importance of self-
determination of our First Peoples. The 
government also supported recommendation 
49 of the Review, which calls on the 
government to work with “Victorian 
Aboriginal communities to promote, 
protect and respect self-determination”. 

Unfortunately there were some 
recommendations that were not supported. 
These included recommendation 23: giving 
the Victorian Equal Opportunity and Human 
Rights Commission the authority and 
resources to offer dispute resolution under 
the Charter, as well as recommendation 
10 that suggested that the Commission 
engage with the private sector as part of 
bettering the human rights culture of Victoria. 
Also under further consideration is the 
establishment of a clearer path for human 
rights complaints to be heard by the courts.

Mr Pakula stated that legislation would be 
forthcoming to amend the Charter, and 
the Centre expects that the legislation 
will be forthcoming in the new year.

Submission on Draft Historical Homosexual 
Convictions Bill 2016

Victoria’s Charter will get its makeover
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Islamophobia, Indigenous rights and Black 
Lives Matter were just some of the major 
human rights topics debated at the Castan 
Centre’s annual conference in July. With 
over 300 members of the Australian rights 
community in attendance, it was a day 
of discussion, learning and inspiration.

Victorian Attorney-General Martin Pakula 
opened proceedings, announcing his 
Government’s response to the independent 
review of the state’s human rights charter. 
While a number of recommendations were 
rejected or deferred, 45 of the 52 were 
accepted, including the addition of a new right 
to birth registration (something the Centre 
has campaigned strongly for) and increased 
funding for the Victorian Equal Opportunity 
and Human Rights Commission and the 
Department of justice’s Human Rights Unit.

Professor Anne Aly, then newly elected to 
the Australian parliament as a Labor MP, 
spoke about terrorism and human rights. 
She noted that “where counter-terrorism 
involves collective punishment, it fails”. 
Aly also warned against the normalisation 
of calls to ban immigration, arguing that 
there is a great need to use both soft 
and hard tools to combat terrorism and 
extremism. For her, “building social 
cohesion is the key to counter terrorism”; 
this includes “equality of opportunity, trust 
in government and social inclusion”.

Stan Grant then used his quiet eloquence 
and wisdom to remind us of the intolerable 
state of Indigenous rights in Australia. “Still 
today, Australia cannot reconcile with its 
past”, said Grant as he highlighted that 
Canada and New Zealand have treaties that 
acknowledge their Indigenous populations, 
yet we do not. He reminded us that: “for 
Indigenous people, we have to reconcile 
not being at home in our own world”. 

Mariam Veiszadeh was a paragon of 
strength and dignity as she talked about her 
personal experiences with Islamophobia, 
asking us to “bear with me while I pour 
my heart out”. And she did, speaking of 
how dangerous people such as Pauline 
Hanson can be, and her own awful 
experiences at the hands of those who 
spout anti-Islamic sentiments. Veiszadeh 
reminded us of the personal and social cost 
of Islamophobia and hatred in Australia.

Anti-death penalty lawyer Julian McMahon 
opened the audience’s eyes to the reality 
that governments often use the death for 
political benefit. Philippines President Rodrigo 
Duterte is one such example, waging a 

popular war against drugs that has inspired 
a wave of extra-judicial killings. According to 
McMahon, this hard line policy is designed 
to increase his approval ratings. Sadly, 
McMahon’s years of experience have taught 
him that the death penalty is for the poor and 
the poorly connected, “those without the 
capital get the punishment”, he noted wrly. 

The Black Live Matter movement has 
shone a spotlight on US racism, and the 
movement’s global reach was evident in 
the attention attracted by Tory Russell, the 
co-founder and director of Hands-Up United 
in Missouri, who visited Australia to speak 
at the conference. “What happened in 
Ferguson is an international issue”, Russell 
observed, adding that he was shocked to 
learn how badly Indigenous Australians 
are treated. He observed that in countries 
such as Australia and the US, the system 
isn’t broken as many believe, “it’s working 
as designed; to exclude certain people”. 

Helen Fatouros of Victoria Legal Aid 
brought the issue of criminal justice 
reform home, noting that “Indigenous 
youth stay in the criminal justice system 
longer” than other Australians. Fatouros 
highlighted the media’s role in creating a 
narrative that demonises young offenders, 
saying that media stories “create reactive 
short term criminal justice policy.”

In the day’s final session, Professor Mary 

Crock shed light on extremely vulnerable 
asylum seekers with disabilities. Thanks 
to the extensive research work done by 
Crock and others in this area, attitudes 
to displaced peoples with disabilities 
is changing, although slowly. 

Brynn O’Brien of No Business in Abuse 
spoke about the campaign to bring 
companies to account for unsatisfactory 
human rights standards, especially in the 
area of immigration detention centres. 
She predicted that extreme labour 
exploitation will be a big focus of business 
and human rights in the coming years.

The new Federal Sex-Discrimination 
Commissioner, Kate Jenkins, closed the day 
by outlining her priorities: family violence, 
economic security for women and increasing 
the number of women in decision-making 
roles. She also highlighted the high rate 
of sexual assault on university campuses 
and noted that 18-34 year olds have worse 
attitudes to relationships than the previous 
generation. Her take on these important 
issues was a dramatic way to end a dynamic 
and thought-provoking conference.

The 2017 Castan Centre Annual 
Conference will be held on 21 July in 
the Melbourne CBD. Check the Castan 
Centre website or social media platforms 
for announcements in the new year. 

Discrimination and disadvantage highlighted at 
2016 conference

Tory Russell answers questions after giving his insights into the Black Lives Matter 
movement in the US.
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The Centre’s broad range of human rights 
expertise has again been put to use, 
analysing the best and worst for human 
rights in 2016. The annual 2016 Human 
Rights Report was launched at this year’s 
conference, asking what’s got better, what’s 
got worse and what needs to change 
in thirteen vital human rights areas. 

The report’s overall conclusion? A lot has got 
worse and a lot needs to change, however 
there have been some improvements.

What’s got better?

For women’s human rights, the Victorian 
Royal Commission into Family Violence’s 
final report spurred the government to 
commit $572 million towards housing, 
support and services. Resources such as 
this will have a real impact for women and 
children faced with family violence. While 
there are many uncertainties surrounding 
the National Disability Insurance Scheme, 
after commencing in July this year in most 
states and territories, it has been largely 
welcomed by disability advocates. The 
Victorian government made an historical 
apology to the LGBTI community for having 
criminalised homosexual conduct and 
conducted a thorough review of its Charter 
of Human Rights and Responsibilities Act.

Internationally, the ICC Office of the 
Prosecutor officially requested to open a 
situation into alleged crimes committed 
during the 2008 separatist war in Georgia. 
Mongolia, Madagascar, Fiji, Suriname 
and the Congo all abolished the death 
penalty and four more countries ratified the 
Optional Protocol to the Convention Against 
Torture (OPCAT), bringing the total to 81.

What’s got worse?

Unfortunately there are many things that have 
got worse. Australia’s continuing immigration 
policy of detaining asylum seekers and 
refugees in a state of almost indefinite 
detention has led to immense suffering in 
Nauru and on Manus Island. Additionally, 
the government has been unclear about 
when it intends to ratify OPCAT, which 
would require it to set up an independent 
monitoring body for all places of detention.

Prime Minister Malcolm Turnbull released 
the annual Closing the Gap report with a 
positive tone, yet the report showed that 
the gap between Indigenous and non-
Indigenous Australians is failing to close in 
many areas. Many of the targets are not on 
track or have not been met, and Aboriginal 
deaths in custody are now more frequent 
than they were in 1991 at the time of 
the landmark deaths in custody report.

Attacks on LGBTI people are increasing, 
with the massacre in Orlando earlier this 
year being the biggest attack on LGBTI 
people since the Holocaust. For LGBTI 
Australians, the prospect of a plebiscite on 
same-sex marriage brought with it the fear 
of potential transphobia and homophobia 
that would harm vulnerable LGBTI youth 
and children in same-sex families. 

In the past year, two Senate reports have 
shone a light on violence, abuse and lack 
of education for people with disability. 
These reports as well as recent media 
reports show that there is a need to take 
more seriously the educational needs of 
students with disabilities. They also show 
that instead of addressing the needs of these 
children, children have in some cases been 

abused and locked up, an unacceptable 
practice that must be abolished.

What needs to change?

Australia’s refugee policy requires 
fundamental change, starting with an end to 
the differential treatment of asylum seekers 
based on their mode of arrival. Many of the 
human rights issues present in Australia could 
be aided by the adoption of state, and also a 
federal, bills of rights. While only Queensland 
seems likely to adopt such a law in the near 
future, some things the government needs 
to consider are: the incorporation of the 
Convention of the Rights of the Child into 
domestic law, a more consistent approach 
to advocacy for death penalty abolition, the 
ratification of OPCAT and the addition of a 
new Closing the Gap target aimed at reducing 
Indigenous incarceration rates. Internationally, 
states need to re-affirm their commitment 
to international criminal justice as well as 
taking more action to hold businesses 
to account for human rights abuses. 

All of these issues are covered by the 
Centre’s academics on a voluntary basis 
and we thank them for their time and effort. 
We also thank our In-House interns who 
helped in the research for this report.

Although the situation for human rights 
in Australia and internationally often 
seems to be getting worse, we maintain 
hope that the work of organisations 
such as ours will help turn the tide.

Access your free copy of the 2016 
Castan Centre Human Rights Report.

Human rights report looks at what’s getting 
better and worse

https://www.monash.edu/__data/assets/pdf_file/0008/563516/2016-Castan-Human-Rights-Report.pdf
https://www.monash.edu/__data/assets/pdf_file/0008/563516/2016-Castan-Human-Rights-Report.pdf
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One of the Castan Centre’s first-ever 
global interns was honoured in October 
when she was included in a prestigious 
list of influential women in Australia. 

Vanessa Zimmerman, who completed 
her degree in law at Monash in 2001, was 
included in the Australian Financial Review 
& Westpac 100 Women of Influence 
Awards. The Awards aim to highlight 
women’s leadership in Australia. It is open 
to all women, regardless of their sector 
and celebrates women who are working 
to create a more diverse and equal society. 
Vanessa was included in the Global category. 

Vanessa is a globally-recognised business 
and human rights expert, working at the 
policy and practical levels to help prevent 
and address business related human 
rights harm. Her work has included 
advising the UN Special Representative 
on Business and Human Rights, chairing 
the Global Compact Network Australia’s 
Human Rights Leadership Group and 
supporting other leading global business 
and human rights initiatives as well as 
key Australian stakeholders including 
Australian business. For the past five 
years, Vanessa has been Group Human 
Rights Advisor at Rio Tinto, managing 
implementation  of its human rights strategy.

Vanessa began her human rights career 
here at the Castan Centre as one of our 
first Global Interns. In 2002, she took up 
a role at the Geneva-based UN Human 
Rights Commission, which has since been 
replaced by the Human Rights Council. As it 
is for all our Global Interns, this experience 
was life changing. “Put simply the access 
the Castan Centre gave me to working in 
both government and the UN helped to 
give me the knowledge, networks and 
confidence to pursue a career in human 
rights”, Vanessa told the Castan Centre 
recently. “I am honoured to have been one 
of the Castan Centre’s first global interns. 
It was invaluable to have the opportunity 
to see the international human rights 
system working in practice and to better 
understand what skills and experience I 
would need to start a human rights career.”

Vanessa’s experience demonstrates how 
a program like ours can help future human 
rights leaders to get their start. Since her 
internship, the Centre has sent more than 70 
interns to some of the leading global human 
rights organisations, increasing funding and 
including cross-cultural training to help the 
students prepare for their experience. 

Now back in Melbourne, Vanessa’s path 
crossed with the Centre’s again when 

she joined our advisory board this year. 
She says this role is providing her with a 
chance to contribute to the Castan Centre, 
particularly on the issue of business and 
human rights. “The Castan Centre’s work 
with other key organizations including 
the UN Global Compact and Office of the 
High Commissioner for Human Rights… 
has been important for all stakeholders 
including business, government and 
civil society” said Vanessa, referring 
to Human Rights Translated, a plain-
English handbook for corporations jointly 
authored by the three organisations. 

The handbook was a worldwide hit when 
launched in 2008 and its second edition 
will be launched in the new year. “It is 
vital that we have legitimate tools for 
all stakeholders to better unpack what 
international human rights law and standards 
mean for business practice”, said Vanessa.  

We congratulate Vanessa on this 
much deserved recognition of her 
dedication to furthering human rights, 
especially in the field of business.

Students who are interested in being a 
Global Intern or participating in one of 
our other student programs should go 
to our website for more information 

This year was the 10th anniversary of the 
Castan Centre Human Rights Moot. This 
impressive milestone was marked by a top 
quality competition made up of 14 teams 
competing from six states and territories. 

The Moot asks students to engage with 
the Victorian Charter of Human Rights and 
Responsibilities Act. As one of only two such 
charters in Australia (the other is the ACT 
Human Rights Act (2004)), the Moot is a 
great opportunity for students to interact with 
human rights law in Australia. Past judges 
have remarked on the fact that the moot 
prompts students to make arguments that 
have not even been heard in the courts yet.

This year’s problem asked competitors 
to consider the rights that are potentially 
infringed when two young Swedish students 
are expelled for speaking in their mother 
tongue while in school. The two young 
girls learned to speak English when they 
were young but their preferred language 
is Swedish. After being told not to speak 
Swedish in school, the girls conducted a sit-in 
protest during which the school principal 

ripped one of their jumpers trying to remove 
the badges they were also wearing in 
protest. In response to all this the girls were 
expelled. Students had to argue whether 
or not the Principal’s actions breached the 
Charter and thus the rights of the girls.

This year the Grand Final was an interstate 
affair with University of NSW defeating 
University of Queensland. Held in the Red 
Court of the Court of Appeal, the judging 
bench consisted of His Honour Justice 
Croucher, Her Honour Justice Dixon and 
Victorian Equal Opportunity and Human 
Rights Commissioner Kristen Hilton judges. 
This eminent bench was very impressed 
with the standard of the competitors and did 
not hold back from testing their knowledge.

Our sincere thanks to all who took part, 
including our judges; we were lucky enough 
to have experienced barristers and lawyers 
judge the first rounds of the moot. They 
proved to be tough but fair and challenged 
the competitors with their questions. Further, 
we would like to thank the Court of Appeal 
staff and the Monash Faculty of Law. Finally, 

thank you to those who competed who‘s skill 
in advocacy made this year’s moot such a 
challenging and thought provoking success.

The results were as follows:

Final

• University of NSW (team 5) defeated 
University of Queensland (team 7)

Semi Finals

• University of Queensland 
(team 7) defeated University 
of Melbourne (team 12)

• University of NSW (team 5) 
defeated La Trobe (team 8)

Quarter Finals

• University of Melbourne (team 12) 
defeated University of Tasmania (team 14)

• La Trobe University (team 8) defeated 
Monash University (team 2)

• University of NSW (team 5) defeated 
University of Melbourne (team 11)

• University of Queensland (team 7) 
defeated Monash University (team 1)

One of our first global interns shows 
the influence of human rights

Moot 2016

http://www.monash.edu/law/research/centres/castancentre/for-students
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The plebiscite is dead, 
but the quest for 
marriage equality lives on

The same-sex marriage plebiscite bill has been on life support 
ever since Labor announced that it would not support a non-
binding, non-compulsory national vote on whether same-sex 
couples should be allowed to marry. Last night, surrounded 
by many of its close friends and relatives, the decision was 
made to discontinue life support. The plebiscite can now be 
pronounced dead and given the burial it deserves.

In the end the vote in the Senate was 29 in support of holding a 
plebiscite, and 33 against, with WA Liberal senator Dean Smith 
abstaining. The 33 who voted against consisted of senators from 
Labor, the Greens, three from the Nick Xenophon Team and 
Derryn Hinch. The Coalition managed to convince four One Nation 
Senators, the Liberal Democrat senator David Leyonhjelm and 
Tasmanian senator Jacqui Lambie to vote in favour of the plebiscite. 
The defeat of the plebiscite bill is a win for the LGBTI community 
and their supporters, who feared that allowing a national debate 
about whether they are entitled to equal rights would subject them 
to a splenetic campaign of personal attacks. We only need to look 
at the campaigns that were run in opposition to the screening of 
the Gayby Baby documentary in NSW, and the Safe Schools 
Coalition, to know there are significant portions of the Australian 
population who are not ready to have mature and respectful 
debates on any issues to do with the rights of LGBTI people.

The defeat of the plebiscite is also a win for democracy. As 
Senator Stirling Griff of the Nick Xenophon Team observed: 
“We’re elected to make decisions, not to outsource them.”

Similarly, Liberal Senator Dean Smith said that a plebiscite 
would “irretrievably undermine the principle of parliamentary 
sovereignty”.

It is a fundamental principle of democracy that we elect our 
politicians to make decisions on our behalf. Former High Court 
Judge Michael Kirby was right to highlight the dangerous 
precedent this plebiscite could have set. He said:

It will mean any time that there is something that is controversial, 
that’s difficult for the parliamentarians to address or they don’t want 
to address, they’ll send it out to a plebiscite.

Before the final demise of the plebiscite bill, there were many 
government MPs asserting that there would be no parliamentary 
vote on marriage equality until 2019 if Labor did not back the 
plebiscite. However, this is likely to have been a negotiating tactic 
to increase pressure on Labor.

Now that the distraction of a plebiscite is over, it is time for some 
good faith negotiations on the way forward. NSW Premier Mike 
Baird provides a useful precedent of how this can be done. After 

announcing a ban on greyhound racing in July 2016, Baird turned 
around three months later and said:

So it’s clear in hindsight as we reflect on this we got it wrong — I 
got it wrong, the Cabinet got it wrong, the government got it 
wrong.

Prime Minister Malcolm Turnbull would win back much of the 
respect he has lost in recent times if he took a leaf out of Mike 
Baird’s book, and acknowledged that a plebiscite was no longer 
possible, so it is the duty of parliament to move forward with 
deciding whether same-sex couples should be allowed to marry.

There are several bills that the Turnbull government can choose to 
support:

1. Labor’s Marriage Legislation Amendment Bill 2016
2. Adam Bandt, Cathy McGowan and Andrew Wilkie’s Marriage 

Legislation Amendment Bill 2016 No. 2 (The cross-benchers’ 
Bill);

3. Senator David Leyonhjelm’s Freedom to Marry Bill 2016.

These bills have some significant differences, mostly around the 
extent to which different individuals and organisations are exempt 
from being involved in same-sex weddings. It is appropriate that 
religious organisations should not be forced to ordain marriages 
that are against their religious beliefs. However, such exemptions 
should not extend to non-religious businesses such as civil 
celebrants, florists and caterers. For this reason, Leyonhjelm’s 
bill should not be adopted, since it seeks to exempt suppliers 
of wedding goods and services from their obligations not to 
discriminate pursuant to the Sex Discrimination Act 1984.

Supporting Labor’s bill might be a bridge too far for Malcolm 
Turnbull. However, if he were to support the cross-benchers’ 
Bill, opposition leader Bill Shorten might well do the same. We 
could then have a much needed demonstration of our politicians 
making the 45th Australian Parliament function in an effective and 
democratic manner, and in a way that enables the pressing issues 
of our time to be dealt with in a timely manner.

If Turnbull is unable to garner the support of the conservative 
members of his party, then we will all have to wait until 2019, when 
I predict, Prime Minister Bill Shorten will promptly and proudly 
enact legislation amending the Marriage Act to allow all couples 
to marry, regardless of their sexual orientation, gender identity or 
intersex status. 

This article was published on our blog and originally 
published on The Conversation. Read the original article. 

Opinion by 
Paula Gerber

http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r5728
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http://www.smh.com.au/nsw/the-truth-behind-the-gayby-baby-ban-20150901-gjcg0j.html
www.abc.net.au/news/2016-03-16/governments-safe-schools-review-labelled-joke-by-mps/7250974
www.abc.net.au/news/2016-03-16/governments-safe-schools-review-labelled-joke-by-mps/7250974
https://www.theguardian.com/australia-news/2016/nov/07/marriage-equality-plebiscite-bill-set-to-fail-as-nxt-vows-to-block-it-in-senate
https://www.theguardian.com/australia-news/2016/nov/07/marriage-equality-plebiscite-bill-set-to-fail-as-nxt-vows-to-block-it-in-senate
www.smh.com.au/federal-politics/political-news/michael-kirby-warns-against-dangerous-political-precedent-of-a-gay-marriage-plebiscite-20160821-gqxv9g.html
http://www.abc.net.au/news/2016-10-11/greyhound-ban-baird-government-confirms-backflip/7921000
http://www.abc.net.au/news/2016-10-11/greyhound-ban-baird-government-confirms-backflip/7921000
http://www.abc.net.au/news/2016-10-11/greyhound-ban-baird-government-confirms-backflip/7921000
http://www.abc.net.au/news/2016-10-11/greyhound-ban-baird-government-confirms-backflip/7921000
http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r5708
http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r5711
http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r5711
http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=s1041
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/
https://theconversation.com/with-the-plebiscite-set-to-be-blocked-who-will-leave-a-legacy-of-marriage-equality-64522
https://castancentre.com/2016/11/08/the-plebiscite-is-dead-but-the-quest-for-marriage-equality-lives-on/
https://theconversation.com/uk
https://theconversation.com/the-plebiscite-is-dead-but-the-quest-for-marriage-equality-lives-on-68409


Wildly popular careers guide re-launched

“Then they held me down” – the ethics 
of mandatory treatment

When we first launched the Public Interest Law Careers Guide 
with the Progressive Law Network in 2013, more than 30,000 
people logged on to take a look at it in the first month alone. 
It showed just how popular alternative law careers are for this 
generation of students. 

To mark the guide’s second edition, we again teamed up with the 
PLN for a lively evening featuring a number of human rights lawyers 
talking about the varied paths they’ve taken since leaving university. 

Lee Carnie from Human Rights Law Centre spoke of the 
value she places on her time working in the community legal 
centre sector. She said that volunteering is an important 
part of gaining practical experience and working out what 
you do and don’t like, while also helping others. Her advice: 
Volunteer for organisations you are interested in; and do it 
because you like it, not because it will bolster your resume.

Holly Tan has just started in the Department of Premier and Cabinet 
working as a policy officer. Her practical experience at the Monash 
Oakleigh Legal Service was a great start as it opened other doors 
and clarified what she was passionate about. Following this, Holly 
contacted the Department of Premier and Cabinet and, with a little 
persistence, secured a paid internship. This, and her experience 
working with clients who have faced family violence, led her to her 
current position in the Family Violence Reform Unit. Her advice: you 
don’t have to be a lawyer, you can create opportunities for yourself.

Working at the Victorian Government Solicitors office has been 
a challenge in the best way for Katharine Brown. Katharine 
participated in the Castan Centre’s 2015 Global Internship program 
and found that the experience, together with a clerkship, prepared 
her well for the workforce. Her advice: make sure you think not 
just about what you might be interested in, but your personality 
and whether the day-to-day work environment will satisfy you. 

Alina Leikin, also a lawyer at the Human Rights Law Centre, 
showed how you can take a very different path into a human 
rights career. After doing clerkships at three law firms, she 
worked at King & Wood Mallesons before moving to the 
Human Rights Law Centre. Her advice: never underestimate 
the power of cold calling people and asking for advice. 

Until recently, there was no comprehensive directory of human 
rights law opportunities in Victoria. The Public Interest Law 
Careers Guide helps to fill that gap and is designed to help 
tertiary students, graduates, lawyers and high school careers 
counsellors. It includes information on many areas of law including 
government, asylum seekers, human rights, and animal law. There 
are also testimonials from people working in the various fields.

We would like to thank Kirsti Weisz and her PLN 
team for their tireless work updating the guide. The 
result is a testament to their hard work. 

You can access the guide here. 

A packed Castan Centre event recently heard a panel of speakers 
deal with the ethics of mandatory medical treatment in Australia. 
The panel was directed by Professor Ian Freckleton QC for an 
hour of stimulating and thought-provoking conversation that 
questioned the continued use of mandated treatment in the 
medical profession. 

Throughout the country, medical professionals use certain 
practices without a patient’s consent, including involuntary 
administration of medication, detention in an institution or 
decisions made by professionals against the patient’s wishes. 

Chris Ryan, a distinguished psychiatric clinician and professor, 
offered an insight into the considerations of a medical practitioner. 
Melbourne University’s Bernadette McSherry focused on the positive 
international law obligations States owe to patients undergoing 
treatment. Victoria Legal Aid’s Eleanor Fritze brought her experience 
with patients who have been subject to these laws. Lastly, Cath 
Roper, a consumer academic with decades of experience in mental 
health, promoted a more open-minded attitude to diversity.

These experts tackled the legality and morality of treatment 
orders administered by tribunals and courts when a patient either 
refuses or is incapable of providing consent. This practice can cover 
patients who suffer from mental illness, brain injuries or substance-
dependence. Australia has received condemnation from the UN for 
its mandatory treatment laws, and the UN Committee for the UN 
Convention on the Rights of Persons with Disabilities (UNCRPD) has 

indicated that such laws contravene our international obligations.

Ryan shared the perspective of the medical profession, being 
that mandatory treatment is essential to resolve situations 
where patients are incapable of making their own decisions. 
However, it was also argued that these practices violated 
the UNCRPD and the Victorian Charter of Human Rights and 
Responsibilities Act, including freedoms of liberty and privacy.

This was supplemented by the call for stronger support systems. 
McSherry highlighted the narrow focus that has directed much of 
the discourse surrounding the implementation of the UNCRPD. 
This has led to States ignoring the positive obligations required 
of them, including measures to improve public health resources, 
and instead focusing on substituted decision-making. Further, 
the panel indicated the need to reform practices to ensure 
current safeguards are adequately enforced, to guarantee 
that involuntary treatment is truly utilised as a last resort. 

Finally, the panellists raised the importance of communication 
in practitioner-patient relationships. Through encouraging earlier 
discussions about treatment with the patient, medical practitioners 
can open discussion and avoid the emergency use of force.

The discussion kicked off an important dialogue about mental 
health laws, and the fine line they tread between the right of self-
autonomy and the need to protect patients who are vulnerable.

A video of this event is available on our YouTube channel.
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New Human Rights Commissioner 
gives the Castan Centre Annual Lecture

The Castan Centre’s Annual Lecture lived up to its billing, hosting 
the newly minted Australian Human Rights Commissioner, 
Edward Santow, in one of his first public speeches. The lecture, 
held in partnership with law firm King & Wood Mallesons, is 
always a prestigious and eagerly awaited event on our annual 
calendar. We were lucky to host Ed as he laid out his vision for 
his time as Commissioner in a speech entitled peering through 
human rights-tinted glasses.

Mr Santow commenced  by noting that most modern social issues 
cannot easily be resolved through a clear and globally accepted 
application of human rights law. It is difficult, he suggested, to 
develop an approach to human rights law that can be predictably and 
consistently applied while remaining flexible enough to allow for a 
creative and nuanced response to novel circumstances. This difficulty 
prevents human rights law from producing clear answers to every 
social question. 

While attempting to achieve this balance can cause difficulties, Mr 
Santow noted that there are at least three reasons why doing so is 
necessary. First, human rights law does not provide a single correct 
answer to every problem: it is often the case that competing rights 
can only be reconciled through careful and nuanced consideration 
of the people affected. Second, social issues are subject to human 
variables that cannot be readily predicted, and so any human rights 
approach to dealing with these issues must be flexible enough to 
accommodate these variables. Finally, suggested Mr Santow, human 
rights law constitutes a body of legal and philosophical principles that 
ultimately aim to protect the dignity of all individuals. Accordingly, 
taking human rights seriously requires a compromise to be made by 
the affected parties.  

Mr Santow then discussed these tensions in the context of the 
issues surrounding marriage equality. He commented that the 
Australian Human Rights Commission (AHRC) considers marriage 
equality to be partly an issue relating to Article 26 of the ICCPR: the 
right to equality before the law. However, given that many religions’ 
beliefs are opposed to marriage between any two people other 
than a ‘man’ and a ‘woman’, it is arguable that marriage equality 
impinges on freedom of religion. To resolve this tension, Mr Santow 

laid out arguably the most human rights compliant solution: same-
sex marriage should be permitted, but religious organisations should 
also be able to object to solemnising same-sex marriages. This 
compromise preserves the maximum possible dignity of those 
affected on all sides of the controversy. However, Mr Santow also 
recognised the difficulty of defining religious organisation in an 
appropriate way, and supported the use of a broad definition.

After condemning the forced sterilisation of young intersex people, 
Mr Santow considered the Optional Protocol to the Convention 
Against Torture (OPCAT). He noted that, while Australia is a party 
to the Convention, it has not ratified OPCAT nor incorporated 
it into domestic law. He predicted that setting up an OPCAT-
mandated monitoring body for places of detention would stimulate 
consideration of issues such as the use of spit-hoods in prisons. 
These conversations would also require nuanced consideration of all 
affected people and would ultimately entail a compromise between 
competing rights.

Mr Santow then concluded that the AHRC does indeed peer through 
human rights tinted glasses. First, its work and expertise is grounded 
in human rights law. Second, it recognises that reconciling competing 
rights and interests requires compromise so that all individuals’ 
dignity can be preserved. Finally, he commented, looking through 
human rights-tinted glasses requires acknowledgement of the fact 
that implementing human rights is a human endeavour.

When asked how we might encourage politicians to peer through 
human rights-tinted glasses when addressing social questions, Mr 
Santow suggested that it is important that discourse is couched 
in terms of human rights, rather than framing the dialogue in other 
terms, for example, border security. He also emphasized the 
importance of collaboration so as to avoid the harms of segregation. 

Mr Santow’s lecture provided an insight into the role of the AHRC, 
and of human rights law generally, when we are faced with difficult 
social questions. The Castan Centre is grateful to have had the 
opportunity to host such a thought-provoking event.

Australian Human Rights Commissioner Edward Santow 
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Interview with Stan Grant
We were lucky enough to catch Stan Grant for a brief 
interview after he spoke at our conference in July. Drawing 
on his experiences both as an Indigenous Australian and 
award winning journalist, Grant spoke about a Treaty, the 
power of diplomacy and the continuing marginalisation of 
Indigenous Australians. 

What will a treaty achieve for indigenous rights?

Well there’s several things, first of all, there are a lot of questions you 
need to ask: how, where and with whom you negotiate? Are they 
state based treaties or are they federal treaties? Is there a federal 
body that devolves power to local groups? How do you represent the 
multiplicity of interests of nations in Australia? So we need to define 
terms before we get down to negotiating.

Treaty itself, as we have seen around the world, enshrines 
the way people interact with government. It enshrines a set 
of laws and practices for a society to be able to function. For 
indigenous people it is creating a mechanism by which we can 
function in a society that has not always been seen to work 
for our benefit, in fact, it has done the opposite. It has left us 
marginalised and outside the process and we see that in terrible 
statistics that engulf Indigenous people still today. So treaty is a 
mechanism of dealing with the past, being able to acknowledge 
our history to back the rights inherent to indigenous people.

And I think…to enshrine these things in a broard western liberal 
democratic model that accommodate the group rights of the first 
people with the overarching rights and sovereignty of the state, that’s 
the sort of challenge that we face.

Where that is done successfully…it leads to good capacity to building 
good governance, strong self-determination, and you can have 
positive outcomes and that is what we are really looking for.

You’re voice has become one that cannot be ignored, what is it 
about your approach that makes people listen?

I don’t know, it can be ignored. People who want to just ignore what 
I say, they are welcome to. It doesn’t’ mean people agree, it doesn’t 
mean all Indigenous people agree. I’m sure there are Indigenous 
people who take a much harder line than I do. 

I think mine is a conciliatory diplomatic voice. That’s my nature. My 
view of the world is informed by my experience of the world, and 
having lived in the world of war and conflict does alter your world 
view. You cannot stand in the middle of a suicide bombing and see 
bodies blown to pieces…see heads severed from bodies, you cannot 
see [these things] and not have them impact on you. And I think I 
bring that to the way that I try to see our country and our place in 
this country. A country, first of all, where we can peacefully disagree 
and peacefully resolve our differences; a country that is blessed in so 
many ways with a stable foundation of democracy… You can’t be the 
type of nation Australia proclaims to be, and seen to be, and still not 
find room to accommodate the rights of the first peoples successfully 
and in peace. 

We can do that here. And so I suppose I try to speak to the 
diplomacy of that; to look at ways in which we can marry the rights of 
indigenous peoples into a broad western liberal democratic system. A 
system that, for all its faults, has been seen or can be seen to provide 
stability for the greatest number. And certainly, given the societies 
that I have seen, that have been fractured, ruled by despots, fraught 
with war and conflict, a country like Australia looks like a haven of 
peace. So why can’t we get it right? That is my message.

You can watch Stan Grant’s conference 
address on “The Way Forward for Indigenous 
Reconcilliation” here on our YouTube channel.

*This interview has been edited for print.

By Caitlin McInnis

Stan Grant speaking at our 2016 Human Rights Conference

https://www.youtube.com/watch?v=vcIABez-jN4
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Meet our 2017 Global interns 
In 2017, the Castan Centre will be sending five high-achieving 
Monash Law students to human rights organisations across the 
globe. Prior to their departure, they receive cross cultural training 
and generous financial assistance to make the opportunities 
available to the widest possible number of students. Here, four of 
the students talk to Caitlin McInnis about their upcoming trips.

 

Nicola Silbert will intern at the International Service for Human 
Rights in Geneva. . ISHR supports human rights defenders around 
the globe and conduct research, undertake strategic international 
litigation and participate in policy development and lobbying. 

What human rights issues are you most interested in?

For me, the most significant issues are the vast and diverse human 
rights challenges caused by climate change and environmental 
destruction. People who are more vulnerable, such as refugees, 
women and people in developing island states are most exposed 
to the risks of climate change. Our environmental situation affects 
important civil, political, cultural, economic and communal rights. I 
find it particularly motivating that by acting swiftly and collectively, 
we have the ability to avoid or resolve many of these human rights 
issues. 

What are you most looking forward to on your internship?

I am looking forward to learning the practical skills necessary to 
advocate for and support human rights defenders and to contribute to 
ISHR’s meaningful work. I am particularly interested in understanding 
the gap between activists and human rights defenders on the ground 
and the UN mechanisms of supporting them. I am also excited 
to meet and learn from passionate and intelligent human rights 
advocates. 

What is your dream job / career?

I aspire to create positive change through my career. I would love to 
advocate for human rights and the environment, either through legal 
practice, policy reform or diplomacy.

Jessica Fitzgerald will be the first Castan Centre intern to work at the 
South Africa Litigation Centre. The SALC promotes and advances 
human rights and the rule of law in southern Africa, primarily through 
strategic litigation and capacity building. 

What human rights issues are you most interested in?

My particular interests in human rights include working at a strategic 
level to create stronger legal protections for rights, and in securing a 
means of redress for victims of violations. This stems from my firm 
belief that the existence of and enforcement of rights necessarily 
requires that violations be remedied. I am especially interested in 
working to secure redress for victims of torture, victims of enforced 
disappearances, and victims of violations that occur during war, 
including refugees. 

My recent research has been in examining the ability of the Victorian 
Charter of Human Rights and Responsibilities 2008 (Vic) to impute a 
duty on the Victorian government to investigate human rights abuses, 
which unfortunately it currently does not. I have also researched 
possible ways to strengthen protections for civilians during war, in 
order to prevent the commission of sexual violence by non-State 
actors. 

 
What are you most looking forward to on your internship?

I am most looking forward to using my skills to contribute to the 
creative strategies SALC employ for choosing and conducting 
strategic human rights litigation in Southern Africa, including 
navigating the national, regional and international rights mechanisms, 
and advocating for victims. I am also looking forward to using my 
knowledge and skills to contribute to the SALC’s fantastic work in 
the criminal justice space, in encouraging the Southern African states 
to adhere to the International Criminal Court’s (ICC) call for better co-
operation and to undertake domestic prosecutions for rights abuses. 

 
What is your dream job / career?

My dream career would be working for an international body which 
works to strengthen the rule of law and protect human rights at a 
strategic level. On the prevention side, I would love to work with 
the International Committee of the Red Cross (ICRC) or UNHCR 
to strengthen rights protections for vulnerable people during times 
of conflict, repression or other upheaval. On the opposite side, in 
assisting victims to gain access to justice, I would love to work in 
strategic prosecutions at the International Criminal Court or strategic 
litigation at an organisation like REDRESS (London), who assist 
torture victims to assert their right to a remedy. Alternatively, once I 
have gained some field experience, I would be interested in a career 
in academia, to contribute to the conceptual development of rights 
enforcement and protection globally. 

Gemma Hallett will intern with Human Rights First in New York. 
Human Rights First advocates on a broad range of human rights 
issues, including the rights of refugees and asylum-seekers.

 
Why did you apply for the Internship?

Firstly, I’m excited to have the opportunity to work with HRF’s 

Our 2017 Global Interns: Nicola, Amy, Jessica and Gemma
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Refugee Representation Team. After achieving High Distinctions in 
International Refugee Law & Practice and Administrative Law, this 
year I put my passion for refugee rights into action as a paralegal 
at the Asylum Seeker Resource Centre (ASRC). Considering the 
increasingly anti-refugee rhetoric in the US and worldwide, the 
opportunity to experience the practical realities of US immigration law 
and the unique experiences of refugees in the American region will 
be invaluable. 

I am also eager to learn more about HRF’s work advocating for the 
rights of LGBTIQ+ people. I am passionate about LGBTIQ+ advocacy 
against the backdrop of an increasingly conservative political 
environment. Being exposed to these issues at HRF will equip me to 
understand these issues from a global perspective, and to be a better 
advocate for this community when I return to Melbourne. 

Finally, I am excited to work on HRF’s Pillar Project. Having studied 
International Human Rights Law, and a minor in Human Rights 
Theory in my Arts degree, the opportunity to gain a first-hand insight 
into the often hypocritical stance of the US on domestic human 
rights issues will be an incredible insight into the challenges and 
opportunities for human rights law advocacy in the US.

Why are you interested in Human Rights generally? 

My passion for human rights stems from my upbringing, having 
always been encouraged to stay true to my values of equality and 
integrity, and to stand up for those who are treated unfairly. These 
traits naturally led me to pursuing my education in law, politics and 
human rights. In recent years, I have sought out opportunities to use 
my voice and privilege as a tool for advocacy, speaking out on issues 
close to my heart. In doing so, I have gained legal experience in 
criminal and civil matters, victims of crime compensation and refugee 
law, alongside seven years of non-legal work experience. 

As I near the start of my legal career, I believe that an interest in 
human rights is a crucial characteristic for all lawyers to have. Being 
able to frame my work through a human rights lens and having the 
courage and knowledge to stand up for those being treated unfairly 
is what excites me about embedding human rights advocacy in my 
career – whatever path that it may take.  

What human rights issues are you most interested in?

As I mentioned above, I’m particularly passionate about human 
rights issues affected marginalised groups. As well as my interest 
in advocating for the rights of LGBTIQ+ people and refugees, I have 
a strong desire to pursue a career that furthers the human rights 
of women. This lifelong passion was fostered during a semester 
abroad in Paris studying intersectional gender and development, and 
gender and queer law, at Sciences Po (The Paris Institute of Political 
Sciences). Working at the International Women’s Development 
Agency, serving on the Board of Minus18, and serving as Director of 
Social Justice & Equity of the Monash Law Students’ Society have 
also shaped my passionate stance on women’s human rights.

Amy Myers will intern with the Center for Constitutional Rights in 
New York. Founded in 1966 by a group of attorneys who represented 
civil rights movements in the South, The Centre for Constitutional 
Rights has been actively involved in the creative use of law to 
facilitate positive social change with the aim of empowering poor and 
disadvantaged communities who currently have few protections and 
limited access to legal resources. 

What human rights issues are you most interested in?

I am most interested in the human rights issues of racial profiling, 
police brutality and government accountability.  

What are you most looking forward to on your internship?

I am looking forward to learning about how CCR addresses deep 
systemic problems through strategic litigation.  I will be attending 
protests and educational seminars in New York City with CCR and 
am looking forward to bringing back new ideas to the Monash legal 
community.  

What is your dream job / career?

After my studies I am planning on pursuing my human rights 
interests in the Northern Territory, to work on what I see as the most 
pressing human rights issue in Australia – Indigenous disadvantage 
and access to justice.

You can follow the interns while they are on assignment through the 
Global Interns Blog. You can see profiles all of our 2017 interns on 
our website, including our Bennelong Indigenous Intern Madelaine 
King (pictured above), who will be featured in our next newsletter.

The Global Interns program is supported by Daniel Besen, 
Sylvia & Michael Kantor, the Nordia Foundation, the Bennelong 
Foundation, the Monash Law Faculty’s Student Mobility Fund, and 
MyriaD Consultants, which conducts the cross-cultural training.

Rapporteur
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Our Bennelong Indigenous Intern Madelaine King

https://castanglobalinterns.wordpress.com/
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Reminding government: 
human rights are core 
business

To commemorate the 68th anniversary of the Universal 
Declaration of Human Rights on 10 December, Patrick Emerton 
discussed why human rights are more important than ever, 
and why governments must not forget their role.

What are human rights, and why do they matter? Part of an answer 
can be found in the 1945 Preamble to the Charter of the United 
Nations:

WE THE PEOPLES OF THE UNITED NATIONS DETERMINED 
… to reaffirm faith in fundamental human rights, in the dignity 
and worth of the human person, in the equal rights of men and 
women and of nations large and small, and … to promote social 
progress and better standards of life in larger freedom,

AND FOR THESE ENDS to practice tolerance and live together 
in peace with one another as good neighbours, and … to employ 
international machinery for the promotion of the economic and 
social advancement of all peoples,

HAVE RESOLVED TO COMBINE OUR EFFORTS TO 
ACCOMPLISH THESE AIMS.

And the 1948 Preamble to the Universal Declaration of Human 
Rights tells us a bit more:

[T]he peoples of the United Nations have in the Charter 
reaffirmed their faith in fundamental human rights, in the dignity 
and worth of the human person and in the equal rights of men 
and women and have determined to promote social progress 
and better standards of life in larger freedom … [and] Member 
States have pledged themselves to achieve, in cooperation 
with the United Nations, the promotion of universal respect for 
and observance of human rights and fundamental freedoms.… 
Now, Therefore THE GENERAL ASSEMBLY proclaims THIS 
UNIVERSAL DECLARATION OF HUMAN RIGHTS as a common 
standard of achievement for all peoples and all nations …

In other words, human rights express a commitment, by the 
governments of the world, to work together in pursuit of social 
progress and larger freedom. They set an international standard 
that all countries are committed to meeting, and are committed to 
helping others meet also.

Why do we need this promise from our governments?

Because governments wield power, and they have not always 
used that power to pursue social progress and larger freedom. The 
founders of the United Nations were acutely conscious of the two 
World Wars, and the Depression that occurred in between them.

These were preeminent examples of governments wielding their 

power (in the case of the wars) or failing to do so (in allowing the 
world to fall into such a profound economic slump) because they 
were motivated by other consideration than the dignity and worth 
of the human person and the social advancement of all peoples.

In our own time governments still fail to use their powers in ways 
that consistently promote these ends. Pointing to just a few 
examples in this century that echo events in the first half of the last 
one, there has been:

•   The pursuit of an ongoing series of wars from Libya to 
Afghanistan with no apparent end in sight;

•   Once again allowing much of the world to fall into economic 
slump;

•   The continuing failure to take serious steps to deal with lopsided 
concentrations of wealth within and (even more so) between 
countries.

This is why human rights, and the invocation of human rights 
standards, matter. To remind a government of its human rights 
commitments is not disloyal. It is simply holding the government 
to its commitment, to its fundamental promise, (i) to use its power 
in a way that puts the wellbeing of people first, and (ii) to do that 
within an international framework that establishes a common 
standard for all countries.

Because human rights are about the proper use of government 
power – not just refraining from the use of power – we also have 
to recognise that the pursuit of human rights by our government 
might place demands on us, as diverse as:

•  Demands to pay taxes (how else is the machinery of social 
progress going to work?);

•  Demands to pay adequate wages (how else are people going to 
live in dignity?);

•  Demands to submit to regulation (how else are economic slumps 
to be avoided?);

•  Demands to sit as jurors (how else are fair criminal trials going to 
take place?);

•  Demands to tolerate beliefs and practices that we may not 
personally endorse (how else is peace going to be achieved 
across such a diverse world?).

Ultimately, human rights are a project, and projects require effort. 
The project was commenced because, in the 1940s, it made sense 
as the best way to try and tame government power, and put it to 
work in the service of human wellbeing.

Seven decades later, the project remains just as important. This is 
why human rights are not peripheral. They are not an optional extra. 
They are the core business of all governments.

Opinion by 
Patrick Emerton 

http://www.un.org/en/universal-declaration-human-rights/
http://www.un.org/en/universal-declaration-human-rights/
http://www.un.org/en/sections/un-charter/preamble/index.html
http://www.un.org/en/sections/un-charter/preamble/index.html
http://www.un.org/en/universal-declaration-human-rights/
http://www.un.org/en/universal-declaration-human-rights/


Literacy and Human Rights

Solon Solomon: the refugee, the person 
behind the mask

We were happy to host Kabu  Okai-Davies as he spoke 
passionately about the relationship between literacy and human 
rights recently. Okai-Davies is a Ghanaian-Australian playwright, 
poet , theatre producer and novelist, who has lived on four 
different continents and chosen Australia as his home. 

Through his studies and his experiences growing up in Ghana, Okai-
Davies came to understand the importance of literacy in enabling 
people to protect and assert their human rights. Okai-Davies comes 
from a culture where history and knowledge has been passed down 
through generations by oral traditions. For some cultures, this oral 
tradition has meant that reading and writing has not been needed or 
used as a communication tool. Okai-Davies argues that this has left 
these cultures vulnerable to human rights abuses.

“The spread of literacy leads to the democratisation of civil liberties 
and human rights.” Indeed, Okai-Davies believes that without literacy, 
the democratisation of developing countries is impossible. Okai-
Davies discussed the idea that knowledge is power, it enables self-
empowerment and self-advancement and suggested that in a post-
industrial society, illiteracy can be equated to a form of disability. The 
issue for disenfranchised groups is that they cannot fully participate 
in our increasingly globalised world and are vulnerable to red tape, 
discrimination and human rights abuses. He reiterated several times 
that the best way to empower Africa is not through aid, but through 

books and the “quest for knowledge”.

Okai-Davies also argued that “we have to create a transnational 
understanding of other cultures”. This is what he calls the ‘new 
literacy’. As Okai-Davies described it, literature is one way to build 
bridges between cultures. He calls himself a ‘creative activist’ – 
achieving change through his writing, instead of through marching 
in protest.

For Okai-Davies, literacy is a life-long passion. He defines it as “what 
we build our foundation of understanding on. Literacy …is the 
catalyst for human enlightenment and the impetus for stimulation or 
creative imagination.”

As well as discussing how literacy liberates, Okai-Davies spoke about 
his time in Ghanaian politics. He said the culture of politics in Ghana 
was so dangerous he eventually decided to leave. “I did not want to 
die for my country, I wanted to live for it,” said Okai-Davies. 

Okai-Davies concluded with a comment on dealing with past 
atrocities. He asserted, “if you can’t rationalise past atrocities, you 
cannot forge a new future.” For Okai-Davies, literacy is not just about 
being able to enjoy the writings of great novelists; it is an important 
tool for asserting human rights and developing equally and peacefully 
as humans.

Before a dedicated crowd of Castan Centre supporters, UK-based 
academic Solon Solomon delivered an impassioned plea for the 
rights of those who, displaced by conflict, seek asylum in a world 
where fear and insecurity threaten to narrow minds and harden 
borders. Stretching across various philosophical and religious 
traditions, Mr Solomon implored his audience to reject those 
who cast compassion for refugees as a political misstep, and 
encouraged the use of restrained rhetoric when discussing the 
movement of refugees and national security. 

As a noted international refugee law scholar at King’s College’s 
Dickson Poon School of Law, Mr Solomon reaffirmed the importance 
of the post-war order and the continued role the foundational 
documents of international human rights law ought to play in the 
legal and moral decisions confronting those in positions of power. 
Mr Solomon encouraged the audience to consider human rights 
law as an “evolving entity” which, born of the French and American 
revolutions, manifests itself in their respective bills of rights, and 
enshrines every person’s right to dignity and respect. 

Declaring that refugee law must be seen as an embodiment of this 
language – a righteous point lying on the progressive end of a rights-
oriented spectrum – Mr Solomon reinforced the importance of the 
right to freedom of movement. This right demandsprincipled protection 
by both responsible governments and a morally active citizenry.

In pivoting to what he sees as the crucial binary challenge that 
refugee movement presents to the international community, Mr 
Solomon asserted that the legitimate human desire for security 
cannot silence individual compassion and deny our common 
humanity. In this challenge, Mr Solomon affirmed the inherent 
complications of refugee law, in which the contradictory desires - 
toward compassion and for security - are uprooted from the internal 
life of an individual moral agent, to expose fissures within nations and 
in the international community.

For Solomon, the solution lies in transforming the personal desire 
for security into a collective commitment to freedom, where “real 
freedom is not freedom of choice, but the freedom to pursue one’s 
internal abilities”. As such, true security flows from a mutual trust, 
between refugees and the communities which ought to embrace 
them, where the freedom to move underscores collective security 
by guarding against individual insecurity of the person. In this sense, 
in uncovering the otherwise impersonal refugee ‘behind the mask’, 
Solomon encouraged his audience to disavow the rhetoric of fear, 
and instead secure a common humanity that reaffirms dignity and 
respect of the person and the righteous language of human rights law.

A video of this event is available on our YouTube channel.

By Caitlin McInnis

By Caitlin McInnis
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https://www.youtube.com/watch?v=HfKB3BT7ARc&_ga=1.120798344.1039419227.1454982988
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HELI ASKOLA 

Book

The Demographic Transformations of 
Citizenship. Cambridge: Cambridge 
University Press, September 2016

Article

‘(No) Migrating for Family Care in Later Life: 
Senchishak v Finland, Older Parents and 
Family Reunification’, European Journal of 
Migration and Law (2016), 18(3), 351–372

Article

‘Constitutional law’ in Mastering Law 
Studies and Law Exam Techniques by Rick 
Krever (ed) (2016, 9th edn., LexisNexis) [in 
press]

COLIN CAMPBELL

Other

‘The 2016 Human Rights Report: Disability 
rights’, 25 July 2016, with M. Smith

MELISSA CASTAN

Submission

Submission to Senate Standing Committee 
on Economics Inquiry into the Census 
2016, 21 September 2016, with C. Henkels

Blog

‘How the 2016 census breaches the 
right to privacy’, Castan Centre blog, 27 
September 2016

Other

‘The 2016 Human Rights Report: 
Indigenous rights’, 25 July 2016, with S. 
Gray

AZADEH DASTYARI

Blog

‘Nauru files: Why does this policy continue 
and what can we do about it?’, Castan 
Centre blog, 17 August 2016

ADAM FLETCHER

Other

‘The 2016 Human Rights Report: Privacy’, 
25 July 2016

PAULA GERBER

Article

‘Human rights in Papua New Guinea: Is this 
where we should be resettling refugees?’  
(2016) 22(1) Australian Journal of Human 
Rights 27, with C. Wilkinson, A. Langlois 
and B. Offord

Submission

Submission to the Tasmanian Department 
of Justice, Draft Historical Homosexual 
Convictions Bill 2016, July 2016, with M. 
Smith

Media

‘Who needs a plebiscite?‘ Law Radio, 15 
July 2016

‘When kids’ rights are taken away, bad 
things happen’, Crinkling News, 2 August 
2016

Interview with Triple R on the Castan 
Human Rights Report 2016, 9 August 2016

‘Australia’s delay in achieving marriage 
equality is coming at a real cost for our 
region’, The Conversation, 15 August 2016

Blog

‘Australia’s delay in achieving marriage 
equality is coming at a real cost for our 
region’, Castan Centre blog, 16 August 
2016

‘With the plebiscite set to be blocked, who 
will leave a legacy of marriage equality?’, 
Castan Centre blog, 11 October 2016

Other

‘The 2016 Human Rights Report: Childrens 
rights’, 25 July 2016

‘The 2016 Human Rights Report: LGBTI 
rights’, 25 July 2016

STEPHEN GRAY

Blog

‘Government responses to terrorist threats: 
Then and now’, Castan Centre blog, 13 
September 2016

Other

‘The 2016 Human Rights Report: Death 
penalty’, 25 July 2016

SARAH JOSEPH

Grant

Human Rights Translated update 
(funded by the Alan and Elizabeth Finkel 
foundation), 2016-7, $20,000

Article

‘The Magna Carta at 800’, 4 Journal of the 
Judicial College of Victoria (2016), pp 38-44

Book chapter

‘Human Rights and International Economic 
Law’, in M. Bundenberg, C. Herrmann, 
M. Krajewski, and J.P. Terhechte (eds), 
European Yearbook of International 
Economic Law 2016 (Brill, 2016), 461-484

Papers

‘Media, Corporate Responsibility and Free 
Speech’, UNSW Staff Seminar, 8 August 
2016

‘Sport: its Human Rights Implications’, 
Michael Whincop Memorial Lecture, 
Griffith University, Brisbane, 23 August 
2016

‘The ICCPR at 50’, Plenary Address, AHRI 
Conference, Utrecht, 2 September 2016

 
Media

‘Academic Freedom and the Suspension of 
Roz Ward’, The Conversation, 2 June 2016

‘British MPs consider punish Tony Blair over 
Iraq War’, interview with ABC Radio Current 
Affairs, 4 July 2016

Other

‘The 2016 Human Rights Report: Business 
and human rights’, 25 July 2016

JOANNA KYRIAKAKIS

Grant

Monash Education Academy, ‘Human 
Rights Teaching: National Engagement 
Workshop’, Development Grant $5,000 
(August 2016, together with M. Castan)

Papers

Animal Law, Just Leadership Program 
2016, Monash City Chambers, 4 August 
2016

‘Panel Two: Immunities, Modes of 
Liability, Defenses to Criminal Liability’, 
at Re-situating the Malabo Protocol in 

Publications and Other Activities by Centre Faculty Members
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African Ecologies of Justice: Opportunities 
and Challenges for International Law 
Conference, African Court Research 
Initiative, Arusha, Tanzania, 29 July 2016

Other

‘The 2016 Human Rights Report: 
International criminal justice’, 25 July 2016

ADAM MCBETH

Book chapter

‘Community strategies for accountability 
in displacement: The experience of 
communities in Boeung Kak Lake, 
Cambodia’, Global Implications of 
Development, Disasters and Climate 
Change: Responses to Displacement 
from Asia Pacific, Price, S & Singer, J 
(eds), Oxford UK: Routledge, p. 159-173 
15p (Routledge Studies in Development, 
Displacement and Resettlement) 

Other

‘The 2016 Human Rights Report: Foreign 
aid’, 25 July 2016

CAITLIN MCINNIS

Other

‘The 2016 Human Rights Report: Human 
rights laws’, 25 July 2016, with J. Debeljak

BRONWYN NAYLOR

Articles

‘Implementing Human Rights in Prisons’ in 
(2016) 1 Advancing Corrections 95-100

‘Legal Aid and Access to Legal 
Representation: Redefining the Right to a 
Fair Trial’ 2016 40(1) Melbourne University 
Law Review, with A. Flynn, J. Hodgson and 
J. McCulloch.

‘Responding to the needs of children of 
parents arrested in Victoria, Australia: The 
role of the adult criminal justice system’, 
Australian and New Zealand Journal of 
Criminology, (2016), 49, 3, p. 351-36919 p, 
with A. Fernandez

Book chapter

‘Human Rights, Criminal Justice and 
Closed Environments’ in The Routledge 
International Handbook of Criminology and 
Human Rights(Routledge, 2016) 536-545.

Report

Out of character? Legal responses to 
intimate partner homicides by men in 
Victoria 2005-2014 (LSB-funded project 
report: with Debbie Kirkwood, Mandy 
McKenzie and Danielle Tyson) (May 2016: 
155pp)

Other

‘The 2016 Human Rights Report: The rights 
of people in detention’, 25 July 2016

KATIE O’BRYAN

Paper

‘Procedural Justice: The legal recognition 
of Indigenous participation in water 
management in the Murray-Darling Basin’, 
Indigenous Water Justice Symposium, 6 
June 2016, University of Colorado

MARIA O’SULLIVAN

Article

‘Implications of the PNG Supreme Court 
decision on offshore detention’, Alternative 
Law Journal, (2016) 41(2) AltLJ 135

Submission

Submission to the Thematic Report 
on Human Rights and Biodiversity, 29 
September 2016, with K. O’Bryan

Media

‘Comment: What’s next for asylum seekers 
under a re-elected Turnbull government?’, 
SBS and The Conversation, 18 July 2016

‘What next for asylum policy under the 
Turnbull government?’, The Daily Show, 
Radio 2SER, Sydney, 20 July and 25 July 
2016

Blog

‘What’s next for asylum seekers under a 
re-elected Turnbull Government?’, Castan 
Centre blog, 18 July 2016

TANIA PENOVIC

Book chapter

‘Harm and Accountability in 
Transnational Detention Environments: 
The Case of Australia’s Extraterritorial 
Processing of Asylum Seekers’, 2016 
Detaining the Immigrant Other: Global 

and Transnational Issues. Furman, R., 
Epps, D. & Lamphear, G. (eds.). US: 
Oxford University Press, p. 141 - 154 
14 p (with A. Dastyari)

Other

‘The 2016 Human Rights Report: 
Asylum seekers and refugees’, 25 July 
2016

RONLI SIFRIS

Articles

‘The Involuntary Sterilisation of 
Marginalised Women: Power, 
Discrimination and Intersectionality’ (2016) 
25(1) Griffith Law Review 45-67

‘Special Issue: Gender, Health and the Law’ 
(2016) 25(1) Griffith Law Review, with K. 
Seear and G. Grant (eds)

Paper

Reproductive Loss: Social, Legal & Ethical 
Perspectives (Melbourne, July 2016) 
(Conscientious Objection to Abortion and 
the ‘Obligation to Refer’: Balancing Rights 
in a Democracy)

DEBORAH WHITEHALL

Other

‘The 2016 Human Rights Report: Women’s 
rights’, 25 July 2016, with H. Askola
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