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Module 3 Sentencing Approaches 

Background Materials 

Legislation 

At the NJC, the court plays a triaging role to ascertain which cases require a therapeutic or 

rehabilitative intervention. Magistrate David Fanning, Presiding Magistrate at the NJC, uses bail 

conditions, adjournments, deferred sentences and often community correction orders (CCOs) to give 

people appearing before the court the opportunity to address the underlying causes of offending. 

These various options are used as the person’s case progresses through the criminal process. 

Judicial officers in Victoria have power under section 5 of the Bail Act 1977 (Vic) to add conditions to 

a grant of bail. This power is commonly used to require accused people to access treatment and 

support services to address issues related to their offending, such as drug and alcohol abuse while 

on bail. In some Victorian Magistrates’ Courts, this might involve a requirement to participate in the 

CREDIT Bail Support Program or the Courts Integrated Services Program (CISP).1  

Following a finding of guilt, all judicial officers have power under s 83A of the Sentencing Act 1991 

(Vic) to defer sentence for up to 12 months to allow the person to address the underlying causes of 

offending, among other things. The NJC has had such broad deferral of sentence powers in relation 

to all offenders since its establishment in 2007. Until January 2012, other magistrates only had the 

power to defer sentence for people up to the age of 25 years. However, amendments to s 83A by 

the Sentencing Amendment Act 2010 (Act No 77/2010)) extended the power to all Magistrates’ 

Courts and to the County Court in respect of all offenders.  

In the Second Reading Speech for the amending Act, it was noted in relation to the use of deferred 

sentence that: 

Sometimes the best decision the court can make is not what sentence to impose, but simply 
to delay imposing a sentence for a set period. This delay, known as deferral of sentence, 
allows an offender time to demonstrate to the court that he or she has taken independent 
steps to address his or her offending behaviour. When offenders return to the court able to 
show that they have made genuine effort towards rehabilitation, then the court can reflect 
that in the sentence that is ultimately imposed.2 

                                                   
1 These programs are available at different Victorian Magistrates’ Court locations: see 
http://www.magistratescourt.vic.gov.au/jurisdictions/specialist-jurisdictions/court-support-services. 
2 Victoria, Parliamentary Debates, Assembly, 6 October 2010, 4027 (Rob Hulls, Attorney-General). 
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Section 83A(1) states that, where a person has been found guilty of an offence and the court is of 

the opinion that it is in the interests of the offender that sentencing be deferred and the offender 

agrees to this, the sentence may be deferred for up to 12 months. A sentence can be deferred under 

s 83A(1A) for one or more of the following purposes: 

(a) to allow the offender’s capacity for and prospects of rehabilitation to be assessed; 

(b) to allow the offender to demonstrate that rehabilitation has taken place; 

(c) to allow the offender to participate in a program or programs aimed at addressing the 
underlying causes of the offending; 

 (d) to allow the offender to participate in a program or programs aimed at addressing the 
impact of the offending on the victim; 

(e) for any other purpose that the court considers appropriate having regard to the offender 
and the circumstances of the case. 

Section 83A(1B) permits the court to set a date for the person to return to court for a review of the 

deferred sentence order, and the magistrate making the order has power under s 83A(1E) to bring 

the matter back before them for the review.  

On deferral of sentence, the procedure under s 83A(2) is to adjourn the matter for a period of up to 

12 months, release the person on his or her undertaking to appear before court on the date fixed to 

reappear, release the person on bail or extend an order of bail until the date fixed. When the matter 

returns to court on the fixed date, according to s 83A(3), the judicial officer must take into account 

the offender’s behaviour during the deferral period, any pre-sentence report and any other relevant 

matter. Under s 83A(4), a matter may be brought before the court for sentencing earlier than the 

fixed date if the person commits another offence. 

When a person has completed a deferral period, or periods as there may be more than one 

deferral,3 or if a deferred sentence is not appropriate in the first instance, a CCO may be an 

appropriate sentencing option. The judicial officer may construct a sentence that is individualised to 

the person’s circumstances according to Part 3A of the Sentencing Act 1991 (Vic). These provisions 

are said to provide judicial officers with a flexible sentencing tool that can be ‘targeted directly at 

both the offender and the offence’.2 According to s 37, a CCO may be made in respect of an offence 

that is punishable by more than five penalty units, where the court has received a pre-sentence 

report and the person consents to the order.  

                                                   
3 Magistrate Fanning uses multiple, shorter deferrals because of the uncertainty as to how a person will 
progress during the deferred period.  
2 Victoria, Parliamentary Debates, Assembly, 15 September 2011, 3291 (Robert Clark, Attorney-General). 
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The legislative provisions for CCOs provide judicial officers with the power to actively monitor a 

person’s progress by requiring them to return to court for regular (or infrequent) reviews. 

Comprising core conditions (s 45) and optional conditions (ss 48B–48L), CCOs in the Magistrates’ 

Court must not exceed two years in length (s 38). The CCO can be made in respect of more than one 

offence (s 40), combined with up to three months imprisonment (s 44) or a fine (s 43), and in the 

case of orders that are six months or longer, can include a period of intensive compliance in which 

one or more of the following conditions must be completed (s 39).  

Core conditions include not committing an offence punishable by imprisonment, reporting to a 

community corrections centre, reporting changes of address or employment, and not leaving 

Victoria, among other conditions (s 45). Optional conditions that may be attached to a CCO include: 

 unpaid community work not exceeding 600 hours (s 48C); 

 treatment and rehabilitation (s 48C), which must be one or more of the following: 

(a) any assessment and treatment (including testing) for drug abuse or         
dependency; 

(b) any assessment and treatment (including testing) for alcohol abuse or         
dependency; 

(c) any assessment and treatment (including testing) at a residential facility for –  

      (i) withdrawal from or rehabilitation for alcohol abuse or dependency; or 

      (ii) withdrawal from or rehabilitation for drug abuse or dependency; 

(d) any medical assessment and treatment that may include general or specialist 
medical treatment or treatment in a hospital or residential facility; 

(e) any mental health assessment and treatment that may include         
psychological, neuropsychological, psychiatric or treatment in a hospital or 
residential facility; 

(f) any program that addresses factors related to his or her offending behaviour; 

(g) any other treatment and rehabilitation that the court considers necessary and 
that is specified in the order that may include employment, educational, cultural and 
personal development programs that are consistent with the purpose of the 
treatment and rehabilitation condition. 

 supervision (s 48E), involving supervision, monitoring and management of the offender by 

the Secretary of the Department of Justice (that is, Community Corrections); 

 non-association (s 48F), directing the offender not to contact or associate with a person 

(such as a co-offender) or a class of person, as specified in the order; 

 residence restriction or exclusion (s 48G), providing that the offender must reside (or must 

not reside) at a particular address specified in the order, taking into account the safety of 
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any person whom the offender is likely to reside with, and the effect an order would have on 

the offender’s employment; 

 place or area exclusion (s 48H), providing that the offender must not enter or remain in a 

specified place or area, having regard to the effect that such an order would have on the 

offender’s employment; 

 curfew (s 48I), specifying the hours of each day when the offender must remain at a 

particular place or residence specified in the order (for example, to remain at home between 

9 pm and 6 am each day), having regard to the safety of any person likely to reside with the 

offender and the impact that the curfew condition may have on the employment of the 

offender. The period of curfew must not be shorter than two hours or longer than 12 hours 

each day and must not be for longer than six months; 

 alcohol exclusion (s 48J), requiring the offender not to enter or remain in licensed premises 

or attend a major event, or consume liquor in licensed premises, having regard to the effect 

the condition may have on the employment of the offender. The alcohol exclusion order 

may specify a licensed premises to which the restrictions apply. The order may be for set 

hours of the day or at all times and may apply for the complete length of the CCO or a 

portion thereof; 

 bond (s 48JA), requiring the offender to pay an amount of money as a bond, with the 

purpose of securing compliance with the order, which is held by the court until the money is 

repaid to the offender or forfeited if the offender fails to comply with the order. The court 

must take into account the person’s financial circumstances when ordering the bond 

condition; 

 judicial monitoring (s 48K), requiring the offender to be monitored by the court for 

compliance with the CCO, which involves re-appearing before the court at a time or times 

specified by the court for a review. The court may specify the information, report or test that 

must or may be provided at such a court review, but medical testing is not permitted unless 

with the consent of the offender. The judicial monitoring condition may apply to the whole 

order or to part of the order, and the review may be conducted by the judicial officer making 

the order or another judicial officer.  

When conducting a judicial review under s 48K, s 48L provides that the judicial officer may require or 

invite the offender to answer questions or produce information, such as reports or medical 

information, or the offender’s medical practitioner or other medical practitioner who has examined 

the offender may be invited to produce any medical reports or results of medical tests, or other 
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person from the Secretary of the Department of Justice, the prosecutor or prosecuting body or any 

other appropriate person. At reviews, the magistrate may cancel, extend or shorten the judicial 

monitoring condition, or do nothing in relation to the condition. The magistrate may also give 

further directions as to the time or times for further judicial reviews of compliance with the order 

and any information or report or test to be provided at future reviews. It may also be appropriate to 

stop judicial monitoring if the person is progressing well.  

Further legislative guidance is not provided regarding the conduct of judicial reviews. Module 4 

offers ideas about the conduct of these reviews based on the experience of Magistrate Fanning who 

has regularly conducted these reviews since 2007, as well as other magistrates who participated in 

the panel discussion. In this Module, the approaches of Magistrate Fanning and the other 

magistrates regarding the use of deferred sentences and the construction of CCOs to target the 

underlying causes of offending are discussed. 

Pre-Sentencing Approaches at the NJC 

When making an order for bail for a person in custody, Magistrate Fanning attaches treatment and 

other conditions under s 5 of the Bail Act 1977 (Vic) if he forms a judgment that these will reduce 

any risk to the community. Bail conditions are used at the NJC prior to the plea being taken and 

before an order deferring sentence has been made. As noted above, other Victorian Magistrates’ 

Court programs may have access to programs such as CISP or the CREDIT Bail Support Program in 

similar instances. 

After the plea has been taken, Magistrate Fanning does not generally use bail to attach treatment 

conditions if the person is on a deferred sentence. If the person is not committing offences, there is 

less justification for attaching treatment conditions to an order for bail because: 

 there is a risk that the treatment or other conditions will not be related to the actual 

purpose of bail;3 

 treatment or other conditions do not test the commitment of the person appearing before 

the court to doing a particular thing such as attending drug or alcohol treatment;  

 the court shouldn’t remain involved with a person unless it is absolutely legally justified, 

including applying the principle of proportionality. 

                                                   
3 A. Freiberg and N. Morgan, ‘Between bail and sentence: the conflation of dispositional options’ (2004) 15(3) 
Current Issues in Criminal Justice 220. 
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In the pre-plea stage, generally without the use of a bail condition, Magistrate Fanning may suggest 

to the person appearing before the court that his or her participation, for example, in alcohol and 

other drug treatment will help them and will be taken into account in sentencing.  

Magistrate Fanning considers that inducements such as ‘either do this or go to jail’ are of limited use 

in the pre-sentencing stage because it is not possible to predict what might occur in the 

adjournment period. Therefore, it is necessary to be circumspect about setting conditions relating to 

non-compliance that might confine the court to a particular course of action, although the person’s 

actions during the deferral period will be taken into account when sentencing and this is explained 

to the person.  

As noted in Module 2, in Magistrate Fanning’s view, the nature of the relationship between the 

person appearing before the court is akin to one of ‘care and control’. Magistrate Fanning places 

emphasis on facilitating the person’s relationship with his or her treatment and service providers 

and tries to develop rapport and respect through regular interactions with the person in court and at 

judicial reviews.  

Magistrate Fanning will, if required, refer the person appearing before the court to relevant 

treatment and service providers in an effort to address the underlying causes of offending. If the 

person has multiple and complex issues, they may be referred to the Problem Solving Process 

operated by the Neighbourhood Justice Officer at the NJC. Described in Module 1, this is a voluntary 

process available to accused persons who have complex problems underlying their offending 

behaviour. Participants take part in a facilitated group meeting, not conducted in court, in which the 

accused person, family members, justice, health and community sector workers discuss underlying 

issues and problems and collaboratively develop goals or outcomes relating to the person’s 

situation.4 These outcomes are provided in a short written report to Magistrate Fanning who will use 

them as a framework in deferred sentences or in judicial reviews.  

Adjournments can also be used for a number of purposes, including allowing the person appearing 

before the court to address a particular issue prior to being sentenced or to allow a person’s 

situation to stabilise. For a deferred sentence, adjournments of three or four weeks are a reasonable 

time in which to bring people back to court and are preferable than a longer three-month 

adjournment. One of the benefits of using adjournments and deferring sentencing is that people 

with substance abuse issues may not be in a position to comply with an order or engage with 

                                                   
4 J. Jordens and E. Richardson, ‘Collaborative problem solving in a community court setting’ (forthcoming 
article). 

http://www.neighbourhoodjustice.vic.gov.au/home/about+us/innovations/problemsolvingprocess


 9 

Community Corrections when they initially come before the court but may be after a period of 

assistance from relevant services.  

Deferred Sentences  

Use of Deferred Sentence 

All Victorian magistrates now have legislative power to use a deferred sentence for anyone who 

appears before the court. Prior to the introduction of the broad deferral power, adjournments or 

part-heard sentences were used to achieve the same effect. At the NJC, approximately 30 per cent 

of cases receive deferred sentencing. 

The process followed by Magistrate Fanning at the NJC is to seek a report from alcohol and other 

drug services containing recommendations regarding a person appearing before the court. 

Magistrate Fanning invites the person to discuss the recommendations and seeks their commitment 

to address them. 

At the NJC, a matter may commonly be deferred two or three times, and sometimes more if 

required. Magistrate Fanning defers sentences for three-to-six-month periods for up to 12 months, 

so a person may come back to court up to six times during that period. However, most deferrals are 

for between three to six months. Cases that require more deferrals are those in which the person’s 

personal circumstances are particularly complex or there are multiple unresolved issues, such as 

other charges pending, a lack of accommodation, hospitalisations, outstanding medical issues, or 

pharmacotherapy that has not been resolved. 

Purpose of Deferred Sentence 

A deferred sentence prior to a CCO can be useful to allow particular issues to resolve or stabilise. 

Putting a person on a CCO immediately, when they may be mentally unwell, for example, or their 

drug use is ongoing and uncontrolled, rather than deferring sentence for a period of time, may result 

in the person re-offending or breaching the conditions of the CCO. The deferred sentencing period is 

used purposefully at the NJC for people appearing before the court to set small goals, such as 

keeping appointments, or larger goals, such as completing a treatment program. Magistrate Fanning 

seeks to engage the person, asking them how they plan to resolve their issues and/or demonstrate 

their commitment to change.  

As is the practice at the NJC, Magistrate Sue Wakeling uses deferred sentences to allow a person to 

stabilise and establish supports around them prior to a sentence commencing. Magistrate Wakeling 

also believes that the quality of the information she receives from the person improves when they 

come back on judicial reviews because the person understands why they are coming to court, has 
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had time to reflect on their situation and becomes more communicative. As a result, the sentencing 

process is better informed.  

Deferred sentenced are used most often by Magistrate Cathy Lamble when she is considering a CCO 

but the person is not ready to engage with Community Corrections. Her aim in the deferred 

sentence period is to establish a relationship with the person so they will want to work with the 

court and comply with the arrangements made while on the deferred sentence. Thus, a deferred 

sentence can be a good preparation for successfully undertaking a CCO.  

During the panel discussion, Magistrate Pauline Spencer noted that stopping offending is not an 

event, yet the traditional approach to sentencing has been ‘you will stop offending’ as if it is a one-

off event. Magistrate Spencer stated that the literature supports the notion the stopping offending 

involves the process of the person gradually getting stronger, of engaging with services, and coming 

to the realisation that they need to stop the alcohol or drugs. She was of the view that the court can 

take them on that process and it can be very powerful to have the same judicial officer engaging 

with the person and motivating them, by saying, for example, ‘You’re doing well’ or ‘That is not so 

great. Why did it happen?’. This builds a relationship with the person over time, helping them to 

recover. 

Deputy Chief Magistrate Popovic believes that a deferred sentence is the most effective tool in 

effecting change, particularly if the person has received recent support from CISP. A deferred 

sentence provides an opportunity to monitor the person and give them support and motivation. 

Deputy Chief Magistrate Popovic noted that it is possible to mark a person’s progress by how they 

appear physically, and telling them how much better they look can be motivational. Acknowledging 

the progress they have made between reviews and inquiring about areas where they may not be 

doing as well encourages the person and provides approbation and acknowledgement. Another 

technique used by Deputy Chief Magistrate Popovic is to endeavour to acknowledge how difficult 

she understands their progress is and the sacrifices they have to make to live a good life. 

Another approach adopted by Magistrate Duncan Reynolds is to use deferred sentences for young 

persons who do not have long criminal histories but have committed a serious offence and may have 

embarked on counselling or treatment that goes to the cause of their offending. The deferred 

sentence gives the person the opportunity to complete that course of treatment or counselling. 

Magistrate Reynolds uses the therapeutic approach, detailed by Magistrate Fanning and the other 

magistrates above, in CISP matters where the person is on bail. In these situations, he requires the 

person to come back to court each month. With the assistance of a report from CISP, he engages 
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with the person to understand how they are progressing and identifies with them areas for 

improvement or where they can show more endeavour.  

During the panel discussion, Deputy Chief Magistrate Popovic suggested that a further benefit of 

deferred sentencing is that it enables people to acknowledge their remorse and follow through on 

promises they may have made in the plea hearing. In this situation, Deputy Chief Magistrate Popovic 

uses deferred sentences for up to six months to ensure that the person completes a residential 

rehabilitation they have said they will undertake or have made compensation payments they said 

that they would pay. Completion of these tasks during the deferred sentencing period makes the 

sentencing task at the end easier because the prospects for rehabilitation are more real. 

Magistrates indicated during the panel discussion that they would not use a deferred sentence if 

prison is a likely outcome of sentencing. Magistrate Lamble said this is due to the risk to the 

community of further offending and that a deferred sentence may create a false hope, and much of 

the purpose of deferred sentence would be lost, because the person cannot hope for a good 

outcome if the only outcome is jail.  

Techniques Used in Deferred Sentences 

Some of the approaches used by magistrates in the conduct of deferred sentences and judicial 

monitoring can be described as a solution-focused approach to sentencing. King has suggested that 

in a solution-focused approach the person appearing before the court should be involved in the 

formulation and implementation of any plans to address the underlying causes of offending and 

related legal problems.5 Magistrates Greg Connellan and Pauline Spencer have developed a Solution 

Focused Sentencing Process that they have used at Dandenong Magistrates’ Court, whereby a 

person appearing before the court is given a list of questions to answer while on CREDIT Bail, CISP or 

on a deferred sentence.6 The person provides written responses to the list of questions, which 

include: 

1. How do you think your offences have affected the victim(s) and what will you do to make 

amends to the victim(s)? 

2. How has your offending affected you? 

3. How has your offending affected others? (e.g. family, friends or other supporters)? 

                                                   
5 M. S. King, ‘Judging, judicial values and judicial conduct in problem-solving courts, Indigenous sentencing 
courts and mainstream courts’ (2010) 19 Journal of Judicial Administration 133 at 137; King M. S., Solution-
Focused Judging Bench Book (Australasian Institute of Judicial Administration and Legal Services Board of 
Victoria, Melbourne, 2009), available at http://www.aija.org.au/Solution%20Focused%20BB/SFJ%20BB.pdf. 
6 P. Spencer, ‘To dream the impossible dream? Therapeutic jurisprudence in mainstream courts’ (2012) 22 
Journal of Judicial Administration 85. 

http://www.aija.org.au/Solution%20Focused%20BB/SFJ%20BB.pdf
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4. What issues do you think caused your offending? 

5. Why are these issues (from your answer to number 4 above) a problem for you? 

6. What are your skills and strengths? 

7. Do you have life goals? 

8. What changes would you like to make in your life? 

(a) Short-term goals (over the next few months) 

(b) Medium-term goals (over the next six months to one year) 

(c) Long-term goals (one year and beyond) 

9. What are the practical things you would like to do to make these changes and maintain 

them over time? 

10. Who are the people or workers or organisations who will support you to change? These 

people will be able to provide advice, support and a referral to you at times of stress in your 

life. You need to identify them and ask them if they are willing to be part of your support 

network. They cannot be part of your support network unless they have agreed.7 

These questions are based on motivational interviewing techniques, an approach commonly used in 

medicine by doctors who are trying to help their patients change a particular behaviour such as 

stopping smoking. The rationale behind motivational interviewing is that, when a person arrives at 

the answers themselves, they are more likely to be motivated to change. The use of these questions 

in the court context gives people an opportunity to think about the issues away from the stress of 

the court and to ask people who are supporting them about the questions. The person then comes 

back to court and addresses Magistrate Spencer with their answers. In Magistrate Spencer’s 

experience, the quality of answers is higher when a person has had time to reflect on what is driving 

their offending and to identify what they need to do. This technique is very powerful because it 

allows the person to come up with the answers themselves rather than just being told by the 

magistrate. 

Magistrate Spencer will use the same approach when a person has relapsed and used drugs, for 

example, during the deferral period and will ask non-judgmental questions such as ‘Why do you 

think this happened? What was going on that day?’ The person’s response will shed light on the 

reasons for relapse and the person is more likely to put strategies in place to prevent further 

relapses, which the court can reinforce. Another benefit of this approach is that the answers can be 

                                                   
7 P. Spencer, ‘To dream the impossible dream? Therapeutic jurisprudence in mainstream courts’ (2012) 22 
Journal of Judicial Administration 85 at 90. 
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very insightful, going to the heart of why a person is offending, and can stop the magistrate from 

making assumptions about the person. 

At the NJC, Magistrate Fanning may not finalise a deferred sentence until some progress is made in 

addressing the issues that have led to the offending. If there is non-compliance during the deferred 

sentencing period, Magistrate Fanning will express concern at what has occurred, while at the same 

time emphasising that it is ultimately their choice whether or not they seek to address their issues 

and/or to reoffend. In Magistrate Fanning’s view, such an expression of disappointment is not 

antithetical to the therapeutic approach and may lead to a more honest and authentic engagement 

with the person. 

A deferred sentence may not always progress well. In Magistrate Wakeling’s opinion, it is important 

for the magistrate to acknowledge that the deferred sentence may not work and the person’s 

position may deteriorate rather than stabilise. It is important, according to Magistrate Wakeling, in 

these instances to remain neutral, accept that the person has not taken up the opportunities 

afforded to them and not punish the person because they have not done well.  

Sentencing  

Constructing Community Correction Orders 

Many deferred sentences at the NJC result in a CCO, with the length of the deferred sentence taken 

into account when determining the length of the CCO. In addition to conditions such as community 

work and supervision by Corrections, typical conditions that Magistrate Fanning might attach to a 

CCO include: 

 judicial monitoring 

 rehabilitation requirements for alcohol and drug abuse 

 drug and alcohol testing 

 to visit one named medical practitioner only 

 curfews. 

The conditions attached to the CCO will reflect the conversations that Magistrate Fanning has had 

with the person during the deferred sentence period about his or her goals for rehabilitation. 

Magistrate Fanning seeks input from the person about optional conditions, and then before a CCO is 

imposed, obtains a report from Community Corrections containing their recommendations for 

appropriate conditions. In their assessment of the person, Community Corrections will explain 

judicial monitoring and other conditions to the person. Magistrate Fanning will again explain the 
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process in court and seek the person’s agreement to comply with the conditions of the order. It is his 

experience that people generally attend judicial monitoring reviews because they feel an obligation 

to come to court even if they may not be complying with other conditions. 

During the panel discussion, Deputy Chief Magistrate Popovic noted that, while magistrates are able 

to apply various conditions under a CCO, she is extremely conservative about the number and 

nature of conditions that she imposes. The optional conditions that she attaches to CCOs are 

tailored very strictly to the capabilities of the person, applying the adage that ‘less is more’ in 

relation to many of the people appearing before the court. Many people do not have the ability to 

deal with complicated orders, and the court may set them up to fail if too many components are 

included in a CCO. Further, Deputy Chief Magistrate Popovic noted that Corrections may have 

limited resources to properly case manage complex orders. 

Deputy Chief Magistrate Popovic commonly uses the drug and alcohol treatment conditions, 

occasionally community work if the person is able to manage it, and supervision by Community 

Corrections. She does not impose mental health conditions because, in her view, Corrections are not 

able to monitor such conditions. Magistrate Wakeling has used conditions that stipulate an exclusion 

from gambling venues or venues where alcohol is served, but only in relation to people for whom 

where there is an acknowledged gambling or alcohol addiction that has been identified as the major 

contributor to offending and these people have volunteered to undertake the condition because 

they think it adds motivation for their abstinence. In Magistrate Wakeling’s view, these conditions 

are only suitable for people who are already abstinent from gambling or alcohol, and she would not 

impose them otherwise because the risk of breach is too great.  

In Magistrate Reynold’s view, conditions imposing community work represent the punitive aspect of 

a CCO. In terms of rehabilitative conditions, Magistrate Reynolds regularly uses the drug and alcohol 

conditions and makes use of other programs where appropriate. This might involve an order to 

participate in a sex offender’s program, a behaviour change program or anger management 

program. 

In contrast, Magistrate Spencer has started using the community work condition in a rehabilitative 

way because much of the community work in the Dandenong area is now linked to education and 

training with the local TAFE. For example, a person who is painting something in the neighbourhood 

for community work may be able to receive recognition for that work towards a module in a 

Certificate 4 in Painting and Decorating. Magistrate Spencer noted during the panel discussion that 

research suggests that, when a person is overcoming addiction, the busier and more active they are 
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in non-using activities, the more likely they are to recover. Magistrate Spencer has also used a 

curfew condition.  

Use of the Judicial Monitoring Condition 

In Magistrate Fanning’s view, the aim of judicial monitoring is address the underlying causes of 

offending, not to deal with issues of compliance of the order, which is a matter for the Community 

Corrections officer. Thus, during judicial monitoring, attendance or non-attendance at community 

work may not be discussed, for example, but the magistrate may canvass instead the person’s 

engagement with alcohol or other drug workers to address their alcohol or drug addictions or their 

attendance at the psychiatrist/psychologist for mental health issues. However, there is sometimes a 

fine line between dealing with compliance and the goal of addressing the underlying causes of 

offending; the differences between the two issues are further discussed in Module 4.  

Not all cases will require judicial monitoring, and it is necessary to select cases that are most likely to 

benefit from it, but in Magistrate Fanning’s view, it is hard to predict who will do well under judicial 

monitoring and who will not. A person who has multiple personal or health problems including drug 

addiction, is not a first time offender, has prospects for rehabilitation and appropriate treatment and 

services available in the community to address the relevant issues is likely to be a suitable candidate 

for judicial monitoring.8 But, if the person appearing before the court doesn’t indicate a willingness 

to take steps to address the underlying causes of the offending behaviour as a part of any 

intervention or rehabilitation plan, there is little point in judicial monitoring as the person is 

indicating they do not wish to change.9 

Magistrate Lamble has also sat frequently at the NJC, and in her view, the judicial monitoring 

condition works well at the NJC because Community Corrections knows what to expect and will send 

workers who are dealing with the client to the judicial monitoring session. However, Magistrate 

Lamble has less faith in the process as it works at the Melbourne Magistrates’ Court because 

Community Corrections workers do not attend the reviews, and she feels therefore that there is 

little point in holding judicial reviews in these circumstances. In Magistrate Lamble’s view, the 

purpose of judicial monitoring is not just to interact with the accused person but also to interact 

with Community Corrections to make sure everything is working smoothly. So, although she finds it 

personally satisfying to use judicial monitoring, Magistrate Lamble suggested that better processes 

were needed in the mainstream court to make it work.  

                                                   
8 P. Spencer, ‘To dream the impossible dream? Therapeutic jurisprudence in mainstream courts’ (2012) 22 
Journal of Judicial Administration 85 at 91–92, 96. 
9 M S King, ‘Therapeutic jurisprudence and criminal law practice: A judicial perspective’ (2007) 31 Criminal Law 
Journal 12. 
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Other magistrates agreed that judicial monitoring may be a way to hold Community Corrections 

accountable. Magistrate Wakeling noted that judicial monitoring is a way for her to identify whether 

there is a problem with compliance on the behalf of the person on the order or whether there is a 

problem with provision of services she has identified as crucial to the success of the order.  

Other magistrates reported that they use judicial monitoring sparingly and in a targeted way. 

Magistrate Spencer suggested that judicial monitoring was most useful for people who had been on 

a CCO before and had failed. In this context, having the ability to bring a person back before the 

court when the person has lost focus and motivation, is slipping into bad habits, and is at risk of 

breaching or otherwise slipping up, is very useful. Magistrate Wakeling also uses the judicial 

monitoring condition when a person has had trouble complying with an order in the past, using it to 

keep the person motivated and to hold them accountable.  

Resources List 

Sentencing Act 1991 (Vic), ss 72, 83A, Part 3A 

Goldberg S., Judging for the 21st Century: A Problem-solving Approach (Canada: National Judicial 
Institute, 2005). 

Jones M. D., ‘Mainstreaming Therapeutic Jurisprudence into the Traditional Courts: Suggestions for 
Judges and Practitioners’ (2012) 5 Phoenix Law Review 753. 

King M. S., ‘Judging, judicial values and judicial conduct in problem-solving courts, Indigenous 
sentencing courts and mainstream courts’ (2010) 19 Journal of Judicial Administration 133. 

King M. S., Solution-Focused Judging Bench Book (Australasian Institute of Judicial Administration 
and Legal Services Board of Victoria, Melbourne, 2009), available at 
http://www.aija.org.au/Solution%20Focused%20BB/SFJ%20BB.pdf. 

King M. S., ‘Therapeutic jurisprudence and criminal law practice: A judicial perspective’ (2007) 31 
Criminal Law Journal 12. 

King M. S., ‘Therapeutic jurisprudence and problem-solving judicial case management’ (2005) 15 
Journal of Judicial Administration 2. 

King M. S., ‘The therapeutic dimension of judging: The example of sentencing’ (2006) 16 Journal of 
Judicial Administration 92. 

Spencer P., ‘To dream the impossible dream? Therapeutic jurisprudence in mainstream courts’ 
(2012) 22 Journal of Judicial Administration 85. 

http://www.aija.org.au/Solution%20Focused%20BB/SFJ%20BB.pdf

