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1. I will begin by outlining the basic facts of this case as have been 

presented to me in submissions and oral arguments. By January 2016, 
Maybelle McAlister had a large presence on social media. She ran a 
very successful business based in Burwood, Victoria, trading as 
MacAllister’s Crazy Sales, which sold many fad items on iBay. Her 
Faceplace page “Dare You” featured stunts, shot on video and 
uploaded to Faceplace and ViewTube. Each stunt featured a product, 
and subsequently she would usually make numerous sales of the 
featured product through a conveniently placed link to her iBay page.  

 
2. Mrs Macallister had previously suffered from episodes of mental 

illness, due to her highly nervous and excitable nature. Since 2014, she 
had been a customer of Queensland producer Figlietta Pty Ltd 
(‘Figlietta’). Although fully recovered by January 2016, Mrs Macallister 
had in the past, to the knowledge of Figlietta staff, received medical 
treatment for depression, triggered by late delivery of goods, or large 
invoices.  

 
3. On 17 January 2016, Mrs Macallister noticed a new beverage known 

as “The Snail Inside”. One its label, the bottled beverage tempted 
consumers to “drink it if you dare”, and featured a cartoon snail on the 



label, with the statement “Can you stomach the Snail?” underneath. 
The bottle itself was made from dark glass, therefore, on inspection, 
Mrs McAlister could not see any snail floating in the liquid inside, but 
noted the small mesh strainer located in the neck of the bottle so as to 
prevent anyone from choking on the snail. She then experienced an 
epiphany,  – she could film herself drinking this beverage in the style of 
the “Ice Bucket Challenge”, and then resell it to her fans at double the 
price.  

 
4.  On 18 January 2016 at a cost of $15,000, Mrs Macallister ordered 

1,500 crates containing 12 bottles each of “The Snail Inside” from the 
Figlietta, via its website order page. She was at first puzzled by the line 
on the website, “Snails Extra” followed by a wink emoji, but ultimately 
thought it was merely humorous, and, in her rush to capitalize on her 
idea, did not bother to click on the “more information” button 
underneath, before pressing the button labelled “buy now”. She 
engaged a small media production crew at a further cost of $5,000. 
After the bottles arrived on 28 January 2016, she set up a sundeck and 
umbrella near the crates, and created a display of the bottles, complete 
with a fishbowl full of live snails for further effect. Mrs Macallister was 
filmed describing the drink as containing a “dead snail”, opening the 
bottle, laughing and declaring she would take on the manufacturer’s 
dare to “Stomach a Snail” and daring the audience to also “down a few 
of these beauties”, with close ups of live snails, including a few on her 
hands and head. To emphasize the presence of a decomposed snail, 
Mrs Macallister had the camera zoom in on the mesh strainer in the 
bottle neck, as shown in Plaintiff’s Exhibit A. She was videoed drinking 
the entire bottle. The video was immediately posted to Faceplace and 
ViewTube. 

 
5. Although 10 crates were quickly sold, by 1 February 2016 hundreds of 

comments were posted about Mrs Macallister being a “disgraceful 
fake” and “stupid”. Faceplace users pointed out that the beverage was 
simply named in jest, and did not actually contain snails. On further 
investigation, Mrs Macallister found the ingredients list on the botle did 
not mention snails. As suggested by Faceplace comments, she 
pressed the “more info” button on Figlietta’s website, which led to a 
history of the company, explaining that a century ago it had been sued 
because one of its bottles contained remains of a decomposed snail. 
The savvy company accountant had set aside a large sum to pay for 
damages, however the litigant died before proceedings ended, thus the 
company instead used the money to develop “The Snail Inside” as a 
macabre tribute drink. 

 
6. Mrs Macallister was shocked and highly embarrassed. By 9 February 

2016, all product sales by Macallister’s Crazy Sales had stopped, as 
former fans boycotted the business. She posted an apology on 
Faceplace and her Twitter feed, but this led to more angry responses. 
Even animal rights activists were abusive because of the use of live 
snails. She fell behind on loan repayments, and felt unable to cope. On 



1 April 2016, Mrs Macallister was diagnosed by her GP, Dr Saleem 
Kargot, as suffering from anxiety disorder, severe depression and 
claustrophobia, since the sight of grass reminded her of snails, which 
would further trigger her symptoms. As he lacked any specialist 
training, Dr Kargot recommended Mrs Macallister see a psychiatrist to 
undergo hypnotherapy and aversion therapy. Mrs Macallister refused, 
explaining that she was almost bankrupt, so Dr Kargot suggested he 
could help her himself. After placing her in a deep hypnotic trance, he 
carefully led Mrs Macallister across the road from the clinic to a park, 
saying “repeat after me, I am not afraid of snails”. However, a car horn 
snapped Mrs Macallister out of her trance. She suddenly screamed 
and headed toward the clinic, but in her blind fear, ran across the road 
in front of a truck. She suffered a fractured pelvis, was confined to a 
wheelchair for a year, and still walks with a limp. Dr Kargot properly 
admitted that he promptly ceased providing at least three other patients 
with similar treatment immediately after the accident, and has  always 
referred patients in similar circumstances to specialist care since that 
time. 

 
7.  These proceedings were commenced against Figlietta Pty Ltd and Dr 

Kargot by Mrs Macallister on 1 August 2016. Witnesses called to give 
evidence included Mrs Macallister, Dr Kargot and expert witness, Dr 
Khalid. 

 
8. What has occurred in this case is a long and unfortunate series of 

misjudgements by people with good intentions. While it goes without 
saying that Dr Kargot owed Mrs Macallister a duty of care as her 
doctor, I find that he exercised his duties as a reasonable doctor would, 
under the circumstances in which he found himself. The frequency with 
which mental illness is encountered by family doctors today means that 
it is not always feasible or desirable for every patient diagnosed with 
mental illness to be referred to a specialist. There is nothing in the 
evidence to suggest Dr Kargot’s diagnosis was incorrect. I accept the 
expert testimony from psychiatrist Dr Vijay Khalid, who concurred with 
Dr Kargot’s diagnosis. This leaves the appropriateness of the treatment 
prescribed by Dr Kargot to be considered. The question that remains is 
whether he discharged his duty as a reasonable doctor would, taking 
reasonable steps to minimise foreseeable harm to avoid risks. The 
park was a convenient place to carry out such aversion therapy, and 
provided Mrs Macallister to an affordable alternative to expensive 
specialist care which she could not afford. Dr Kargot was careful to 
lead Mrs Macallister there safely.  

 
9. Further, I accept the expert evidence Dr Khalid, who highlighted that 

most people waking up from a hypnotic state react slowly and sleepily, 
but that loud stimuli may rarely produce a startled reflex. The car horn 
sounding in the middle of such therapy was a significant intervening 
cause of the unfortunate ensuing accident that has now left Mrs 
Macallister with a permanent limp. Precautions to avoid such risks 
would make treatment impossible or highly expensive. I take into 



account the adverse effect upon the willingness of medical practitioners 
to extend practical and affordable care to patients that visiting such 
responsibility upon doctors would engender. The fact that Dr Kargot 
has ceased providing such care to his patients in the wake of this 
incident is not to be taken as an admission of guilt (s. 49(c) Wrongs Act 
1958 (Vic)), and must be balanced by the unlikeliness of such an 
accident, the cost of alternatives, and the social utility of ready access 
to inexpensive medical care: s. 48(2)(d) Wrongs Act 1958 (Vic). 
Furthermore, in light of Dr Khalid’s view that provision of such therapy 
by GPs was “widespread and normal”, I accept that Dr Kargot has, on 
the balance of probabilities, provided a standard of care that would be 
widely accepted as competent professional practice by peer 
professional opinion in accordance with s. 59(1) Wrongs Act 1958 
(Vic). 

 
10. Figlietta also owed a duty of care towards consumers and resellers to 

avoid harm arising from consumption of its products. It was reasonably 
foreseeable by a manufacturer in its position that anyone in the class of 
a consumer or reseller would suffer harm if it did not take reasonable 
care. No evidence has been led to the effect that the beverage was 
unsafe or likely to cause physical or mental illness. Figlietta provided 
an accurate ingredient list. However, the so-called dares on the 
packaging were designed to create excitement, or perhaps a sense of 
mystery, such that the clarity of the ingredients list was irresponsibly 
and unnecessarily muddled. A reasonable manufacturer would have 
included a simple statement on the packaging to the effect “contains no 
snails”. This would have cost nothing, remedied the confusion, and 
prevented the damage suffered by Mrs Macallister, who was both a 
consumer and reseller. It is important also to extend the scope of care 
in this manner, to encourage manufacturers to clearly label their food 
packaging, and not to reduce the regulated informative effect of 
ingredients lists by means of marketing gimmicks: see s. 48(2)(d) 
Wrongs Act 1958 (Vic). The case is not analogous to those in which 
the plaintiff themselves must take account of obvious dangers 
highlighted by Romeo v Conservation Commission of the Northern 
Territory (1998) 192 CLR 431. Notably, it is telling that since this 
incident, Figlietta have added the words “Contains no snails” under the 
list of ingredients. 

 
11. Mrs Macallister suffered damages and injury in the form of purchase 

price, production costs, and mental illness. Such consequences are 
serious. Counsel for Figlietta submitted that the risks of such harm are 
insubstantial, that in the vast majority of situations, no harm would 
arise, and thus the risk could therefore be ignored by Figlietta. 
However, this argument must be rejected. As stated by McHugh J in 
Vairy v Wyong Shire Council (2005) 223 CLR 422, at 432 [25], “the 
duty is always the same – to conform to the legal standard of 
reasonable conduct in the light of the apparent risk”. The risks of harm 
in this case are not insignificant, but rather apparent, and indeed 



completely foreseeable in the current environment of omnipresent 
social media.  

 
12. I am satisfied that, to the extent that the purchase and production costs 

might be categorized as pure economic loss, that the pre-existing 
relationship between Mrs Macallister and Figlietta satisfies any 
requirement of special relationship whereby Figlietta should have 
known the representations were to be relied upon in circumstances that 
could cause pure economic loss: Hedley Byrne & Co Ltd v Heller & 
Partners Ltd (1964) AC 465. 

 
13. Counsel for Figlietta pressed the point that Mrs Macallister’s claim, 

other than the pecuniary amounts relating to purchase and production 
costs, amounted to ‘pure mental harm’ and thus Figlietta did not owe a 
duty of care in relation to such harm in accordance with s. 72(1) 
Wrongs Act  1958 (Vic). I accept that this was not a situation whereby 
mental harm resulted from physical harm or circumstances such as 
those described in s. 72(2). However, I find that Figlietta did owe her a 
duty of care, since it knew from its past dealings over a two year period 
with Mrs Macallister that she was prone to mental illnesses, and thus 
the limitation on duty of care in relation to mental harm in s. 72 is 
inapplicable: s. 72(3). I further find that Figlietta breached that duty. 

 
14. However, the mental illness Mrs Macallister suffered was attributable to 

not one, but two factors. The first is the mystery deliberately created by 
Figlietta, which I have held to be negligent. The second is that Mrs 
Macallister, in her eagerness, appears to have failed to take 
reasonable care of her business interests or reputation. Instead, she 
has focussed entirely on the commercial advantages of “shock value”, 
to her own detriment, and therefore to a large degree has been the 
author of her own demise. One might question the wisdom of a 
business model that has as its very foundation, the “viral video”. 
Similarly, one could lament that the model might encourage rash and 
ill-considered conduct, but it is too late for such an antiquated view. 
Instead, the relevant question is now – what would a reasonable 
blogger, in the position of Mrs Macallister, have done to protect her 
own interests?  

 
15. Understandably, immediacy is important in the new world order of 

online marketing. However, a reasonable blogger knows that while 
there are enhanced opportunities for profit in such an environment, 
there are also heightened dangers if the image portrayed is flawed and 
vulnerable to criticism, as was the case here. Therefore, where 
information that might prevent or curtail such risks is available at hand 
to be discovered, as was true here, including the hint that “Snails 
[were] extra”, it belies an unreasonable carelessness for her own 
interests that Mrs Macallister failed to investigate before making the 
video and posting it. Therefore, while Figlietta’s negligence led to Mrs 
Macallister incurring purchase and production costs of $20,000, it only 
partially caused her mental illness. Mrs Macallister was guilty of 



contributory negligence, and I find that she should bear 30% of the 
responsibility for that injury.  

 
16. The argument that Mrs Macallister voluntarily assumed the risk of 

mental harm must be rejected, since I am satisfied that she acted on 
the basis of a mistaken assumption created by Figlietta.  

 
17. As to the quantum of the losses created by the mental illnesses, this 

matter was conflated by council with the issue of damage arising from 
the motor accident. It was submitted by counsel for Mrs Macallister that 
the motor accident which occurred during her treatment by Dr Kargot, 
and the injuries and losses sustained from that accident, were all a 
foreseeable consequence of Figlietta’s negligence. Counsel submitted 
evidence assessing the harm from mental illness, together with the 
physical pain, suffering and loss of income caused by the motor 
accident, at $100,000. Counsel for Figlietta submitted that, if Figlietta 
was to be held liable for the mental harm, that it should only bear the 
damage attributable to the mental harm itself, not damages flowing 
from the motor accident, which it contended were too remote from the 
negligence of Figlietta, and/or instead caused by the intervening 
actions and negligence of Dr Kargot, which had the effect of breaking 
the chain of causation. The damages relating to the mental illnesses 
attributable only to the breach by Figlietta should, it was submitted, 
amounted to $30,000 for mental harm, loss of income and treatment 
incurred prior to the time of the motor accident.  

 
18. I have already found Dr Kargot was not guilty of negligence. It therefore 

follows that there was no intervening act capable of breaking the 
causal nexus.  

 
19. Furthermore, the type of physical injury and general manner of its 

infliction in the form of a motor accident would have been extremely 
difficult for a manufacturer in Figlietta’s position to foresee at the time 
when it filled the order. I therefore find that the materialisation of the 
risk of a motor accident as a result of mental illness was thus too 
remote from Figlietta’s breach. I therefore hold Figlietta liable only for 
the mental harm, loss of income and treatment costs incurred up to the 
time of the motor accident, assessed at $30,000, reduced to $20,000 to 
take account of Mrs Macallister’s contributory negligence.  

 
20.  Mrs Macallister originally pleaded that Figlietta’s dares and failure to 

warn of the absence of snail ingredients amount to misleading or 
deceptive conduct pursuant to s. 18 of the Australian Consumer Law 
(‘ACL’). However, I have been informed that the parties have since 
reached a settlement regarding these claims, and assured that the 
issues dealt with therein do not overlap with those aired in the 
proceedings before this court, and therefore I need not express a view 
on the matter. 

 



Conclusion 

21. For these reasons, orders in relation to this proceeding will be that the 
defendant, Figlietta Pty Ltd, pay to the plaintiff, Mrs Macallister, 
$40,000 in damages for negligence, comprising $20,000 for purchase 
and production costs and $20,000 for mental harm, treatment and loss 
of income. 

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



IN THE MONASH MOOT COURT 
APPEAL DIVISION 
 
     
         MMC/2017/01 
 
FIGLIETTA PTY LTD 
Appellant and Cross-Respondent 
 
-v- 
 
MAYBELLE MACALLISTER   
Respondent and Cross-Appellant 
 
 
JUDGE:     Warren CJ 
WHERE HELD:     Clayton 
DATE OF HEARING:   2 August 2017  
	
	
The Appeal 
 
Figlietta Pty Ltd appeals the decision of the trial judge and Mrs 
Macallister has entered a cross-appeal. The appeal points relate only to 
the mental harm, and the losses and injuries arising from the motor 
accident.  
 
Figlietta Pty Ltd is appealing on the following points of law: 
 
1.  The likelihood of mental harm was so low as be insignificant, thus the 

trial judge erred in finding that the risk of harm was “not insignificant”. 
The absence of snail in the beverage was clear by reason of the 
accurate ingredients list and website explanation of the history of the 
product. Inadequate weight was accorded to the ‘obvious’ nature of the 
risk that the product did not contain snails. Thus the trial judge erred in 
holding Figlietta had a duty to warn of the absence of snails to prevent 
the risk from materializing. The subsequent addition of words to the 
label are not determinative of breach, s. 49(c) Wrongs Act 1958 (Vic). 

 
2.  Alternatively, the trial judge erred in holding that Figletta’s breach 

caused the mental harm, and failed to consider the probability that Mrs 
Macallister would have acted in the same manner in any event, had a 
warning been provided under the ingredients list. 

 
3.  The trial judge erred in dismissing the defence of voluntary assumption 

of risk under s. 54 Wrongs Act 1958 (Vic), without considering the 
reversal of the onus of proof in s. 54, or the ‘obvious’ risks in 



accordance with s. 53, of the use of social media without prior proper 
diligence.  

 
4.  The trial judge erroneously failed to consider whether the motor 

accident broke than causal nexus between Figlietta’s breach and the 
injuries and losses arising subsequent to the motor accident, which 
was an independent event in the nature of an extremely unlikely 
coincidence: Haber v Walker [1963] VR 339. 

 
 
Mrs Macallister is cross-appealing on the following points of law: 
 
5.  The trial judge erred in finding that Macallister had been contributorily 

negligent, since she had acted in a manner consistent with a 
reasonable person in her situation.  

 
6.  Given the circumstances and pre-existing relationship, the trial judge 

erred in finding that the physical injuries and loss of income arising 
from the motor accident were too remote from Figletta’s breach.  

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	


