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Australia – still the only developed country without a national charter of rights!  
However, there are two States1 and one Territory2 here that have human rights 
systems based on the British ‘dialogue’ model.3  Under this model: judges (and others) 
must interpret a statutory provision as far as possible consistently with human rights, 
but must do so inconsistently with human rights if it is not possible to do otherwise;4 
public authorities are required to act compatibly with human rights unless otherwise 
required by a statute or other law;5 and the judiciary has a power to declare legislation 
to be incompatible with human rights,6 but cannot invalidate it.     
 
Aspects of this model are controversial.  How much dialogue it creates between the 
judicial and legislative branches is open to question and may vary from jurisdiction to 
jurisdiction according to the prevailing legal culture.  A narrow conception of human 
rights has been reflected in legislation giving effect to this model, which generally 
protects rights like those in the International Covenant on Civil and Political Right (‘the 
ICCPR’) and not rights like those in the International Covenant on Economic, Social 
and Cultural Rights.  The Charter of Human Rights and Responsibilities Act 2006 (Vic) 
(‘the Charter’) falls into this category.7  Any domestic system which upholds 
parliamentary supremacy over human rights is open to criticism based on fundamental 
rules and principles of international law.8   
 
Nevertheless, in Australia the dialogue model represents an important starting point in 
our journey towards effective and comprehensive protection of human rights, as 
compared with the incomplete and piecemeal approach that we now have.  Enactment 

                                                 
1 Charter of Human Rights and Responsibilities Act 2006 (Vic) and Human Rights Act 2019 (Qld). 
2 Human Rights Act 2004 (ACT). 
3 Human Rights Act 1998 (UK). 
4 Ibid s 3(1). 
5 Ibid s 6(1). 
6 Ibid s 4(2). There are other elements to the model, including pre-legislative mechanisms: see generally Julie 
Debeljak and Laura Grenfell (eds), Law Making and Human Rights (Lawbook Co, 2020) pt II. 
7 The Human Rights Act 2004 (ACT) now has a right to health and education (ss 27A and B).  The Human Rights 
Act 2019 (Qld) has rights to education and health services (ss 36 and 37). 
8 For example, art 3(a) of the ICCPR obligates State Parties to ensure that persons whose rights have been 
violated have an effective remedy which applies even where the violation may be valid under a domestic 
constitution. 
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of such legislative mechanisms in the Australia Capital Territory,9 Victoria10 and 
Queensland11 has attracted national attention, including that of the Australian Human 
Rights Commission,12 and may well be emulated in the other States13 and the Northern 
Territory.     
 
In this context, it is worthwhile considering aspects of Victoria’s experience with the 
Charter of Human Rights and Responsibilities Act 2006 (Vic) (‘the Charter’) in the 
thirteen years or so since it came into force.14  Many aspects of this experience 
deserve that consideration, including the influence of the Charter in public 
administration generally, and policing, law making and law reform (including in 
commissions and inquiries).  But I am setting myself a more modest task here.  I want 
to examine certain doctrinal aspects of the application and adjudication of human 
rights from the standpoint of certainty and coherence.   
 
By certainty and coherence, I mean whether key elements of the Charter can be 
objectively and consistently ascertained and whether they are logically interconnected.   
I have chosen these points of examination because I think we would all agree that they 
are indispensable requirements for a human rights system that might be worth 
emulating.  Have these requirements been satisfied in the thirteen-year operation of 
the Charter?  From my perspective as a justice of the Supreme Court of Victoria for 
almost all that period,15 I think they mainly have, but not always optimally.  To explain 
why, I will focus upon the following selected elements of the system of human rights 
that the Charter has introduced (admitting that there are many others): 

• General analytical approach 

• Content and meaning of human rights (scope) 

• Interpretation of human rights 
 
I will first set out statutory provisions that are relevant to this consideration. 
 
On the interpretation of provisions affecting human rights, s 32(1) of the Charter reads: 

So far as it is possible to do so consistently with their purpose, all statutory provisions 
must be interpreted in a way that is compatible with him rights. 

 
On the obligation of public authorities in relation to human rights, s 38(1) reads: 

Subject to this section, it is unlawful for a public authority to act in a way that is 
incompatible with a human right or, in making a decision, to fail to give proper 
consideration to a relevant human right.16 

 

                                                 
9 Human Rights Act 2004 (ACT). 
10 Charter of Human Rights and Responsibilities Act 2006 (Vic) 
11 Human Rights Act 2019 (Qld). 
12 See eg Australian Human Rights Commission, Free and Equal: An Australian Conversation on Human Rights – 
Discussion paper: A model for positive human rights reform in Australia (August 2019) 8, 13, 14 and Appendix 
1. 
13 A Charter of Human Rights and Responsibilities Bill 2020 was introduced into the South Australian 
Parliament by a non-government Member of Parliament and read a first time on 2 December 2020.  It contains 
both civil and political and economic, social and cultural rights, and a right to a health environment (pt 3). 
14 The Charter came into force in 2007 and 2008: s2(1) and (2). 
15 I was also President of the Victorian Civil and Administrative Tribunal from 2008-2010. 
16 Section 38(2) provides that s 38(1) does not apply were a statutory provision or other law means that the 
public authority could not reasonably have acted or decided differently. 
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On the limitation of human rights, s 7(2) reads: 
A human right may be subject under law only to such reasonable limits as can be 
demonstrably justified in a free and democratic society based on human dignity, 
equality, and freedom, and taking into account all relevant including- 
(a) the nature of the right; and 
(b) the importance of the purpose of the limitation; and 
(c) the nature and extent of the limitation; and 
(d) the relationship between the limitation and its purpose; and 
(e) any less restrictive means reasonably available to achieve the purpose that the 

limitation seeks to achieve. 

 
General analytical approach 
This is a foundational issue and I think that the Charter is operating with certainty and 
coherence in this respect.   
 
When the Charter was enacted, there was uncertainty about the general analytical 
approach to be adopted in relation to these and related provisions.  Even though terms 
like ‘engagement’, ‘scope’, ‘limitation’, ‘justification’ and ‘proportionality’ were in 
standard use in comparable jurisdictions, there were some who would not use them, 
or were not comfortable with their use, in official human rights discourse in Victoria.  
These terms were seen by some to be foreign or loaded and to have unknown or 
uncertain meanings and implications.17  
 
I think it is very clear that we have left this uncertainty behind us.  While there is no 
hard and fast rule about the order of the reasoning, the general analytical approach 
that is now accepted involves three distinct stages: engagement; limitation; and 
justification.18  This approach has been applied in case after case19 and is adopted in 
the leading textbook, which is now into its second edition.20 Working out this general 
analytical approach is a major achievement of human rights advocacy and 
adjudication in Victoria and has laid the foundation for the operational certainty and 
coherence of the Charter. 
 
Under this approach, we begin with whether a human right is engaged by the provision 
or official act in question.  I will say more about it later, but this basically turns on 
whether the provision or act might limit the enjoyment of a human right taken at its 
highest.  An example is a COVID-19 stay-at-home restriction, which plainly limits our 
right to freedom of movement.  If the provision or act does limit human rights, we then 
must turn to whether the limitation is made under law and justified, and justification is 
an evaluative exercise involving proportionality considerations.  An example is a legal 
direction effecting a COVID-19 stay-at-home curfew.  While it may plainly limit human 
rights, it will be justified if it represents a necessary, temporary, and proportionate 
response to the exigencies of the situation.21 
 

                                                 
17 In Momcilovic v The Queen (2011) 245 CLR 1, 172 [432] (‘Momcilovic’) Heydon J described the 
proportionality test in s 7(2) of the Charter as ‘plastic’ (citing Poole, ‘The Reformation of English Administrative 
Law’, (2009) 68 Cambridge Law Journal 142, 146). 
18 Baker v DPP (2017) 270 A Crim R 318 [56], [1], [125], [123] (Court of Appeal). 
19 For recent examples, see Loeilo v Giles [2020] VSC 722 [203]-[261] (‘Loeilo’); Minogue v Thompson [2021] 
VSC 56 [80] (‘Minogue’). 
20 Alistair Pound and Kylie Evans, Annotated Charter of Human Rights (Lawbook Co, 2nd ed, 2019). 
21 Loeilo [2020] VSC 722 [244]-[253]. 
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Further, this general analytical approach applies to all elements of government – 
legislative, executive and judicial.  When the Parliament is making laws, it needs to 
understand how these will affect human rights and how to minimise any limitations so 
that the law is compatible with human rights.22  Its view in this respect must be 
expressed in a statement of compatibility to be laid before the Parliament when Bills 
are being introduced.23  These statements generally follow the engagement, limitation 
and justification approach and draw on judgments of the court and the Victorian Civil 
and Administrative Tribunal (‘VCAT’) which have explicated and applied it.  When 
public authorities do acts or make decisions, they also need to understand how these 
well affect human rights.  They need to be able to access clear and reliable advice 
about how to act and decide in a way that will not or will only minimally limit human 
rights and will withstand legal scrutiny in the courts or tribunals.  Otherwise, their acts 
and decisions may be ‘unlawful’.24  As the leading textbook (see above) indicates, that 
advice will generally be given by reference to this approach.  When courts and 
tribunals interpret provisions and rule on the lawfulness of acts and decisions of public 
authorities, they need consistently to apply the same legal standards and analytical 
approach, thereby providing judicial leadership for the other elements of government 
and lending certainty and coherence to the human rights system. This approach is 
also critical to the dialogic purposes of the Charter because all parties to the dialogue 
need to speak a language that reflects a common understanding of how the system 
operates.   
 
Content and meaning of human rights 
The main purpose of the Charter is to protect and promote the human rights of 
individuals.25  This purpose is achievable where the content and meaning of the rights 
can be ascertained with reasonable certainty and coherence.  It is not in the converse 
situation.  We are here dealing a matter that is pivotal to the whole scheme of human 
rights promotion and protection. 
 
Human rights are legal standards of a specialised kind.  Legal standards differ in type 
and context and the differences may matter to the way in which the standards are 
interpreted and understood.  The meaning of murder is reasonably clear to everyone 
yet the meaning of the human right to life requires some thought and even study.  As 
a general proposition it may be said that Australia’s common law tradition employs 
standards that are quite precise whereas human rights systems employ standards that 
are more open-textured.  The Charter introduced a human rights framework into 
Victoria’s legal system which is based on that common law tradition.  In the beginning, 
there were understandable concerns about how the two would interact.  Among them 
was the concern that the meaning of the enumerated rights would not be fully 
appreciated or would be interpreted too narrowly.   
 

                                                 
22 Under the Charter, the Parliament may override the Charter by express declaration: s 31(1). 
23 Charter s 28. 
24 Ibid s 38(1). Relief and remedies in the nature of judicial review are available in the court where the relief or 
remedy is otherwise available on non-Charter ground of unlawfulness: see generally Goode v Common Equity 
Housing [2014] VSC 585 [39]; Loeilo [2020] VSC 722 [203]-[206]. 
25 Charter s 1(2) 
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In this context, it became necessary for the court and VCAT26 to examine and expound 
how the content and meaning of the human rights in the Charter would be ascertained.  
This was done by reference to principles of interpretation that themselves had to be 
identified.  It was an interesting time to be doing so.  This was the period in which the 
High Court was emphasising the primacy of language and text in the principles of 
interpretation.27  In my view, this was welcome in relation to the human rights in the 
Charter, for they deserve that kind of detailed attention, particularly because of their 
specialised nature.  Moreover, the High Court did not ever deny the potential relevance 
of context and purpose in the process of interpretation,28 which are referred to as 
allowable factors in the interpretation statues in any event.29   
 
So it was that the court and VCAT examined how the content of the human rights in 
the Charter – often referred to as the ‘scope’ of the rights – should be ascertained and 
understood.  In doing so, consideration of relevant international law and judgments of 
domestic, foreign and international courts was made expressly permissible by s 32(3), 
as well as the ordinary principles of interpretation.30  If the rights in the Charter had 
been literally incorporated into Victorian law from the ICCR, those sources may have 
been of primary importance.  As the rights were rather based upon the ICCPR, those 
sources were (and are) relevant but not determinative.  International sources are not 
the primary source.  The language of the provision in the Charter must be understood 
in its context and by reference to its purpose but that language must be the focus.31  
Within those well-understood limits, international sources have been commonly 
referred to in submissions and judgements in the courts and VCAT,32 which has 
contributed to the process by which reasonable certainty and coherence has been 
achieved in this area.  I think the process for working out the approach for identifying 
the scope of the human rights in the Charter has been reasonably orderly and all 
participants in the Victorian system seems to understand how this is to be done, 
although the process is still on-going and not all the rights have been examined. 
 
As discussed above, in human rights adjudication the general analytical approach 
involves three stages: engagement; limitation; and justification.  Identifying the content 
and meaning of a right generally arises at the engagement stage.  There may be an 
actual or proposed law, or act or decision of a public authority, and it is necessary to 
consider whether human rights will be affected by its operation.  It may be the 
Parliament, the executive (public authorities) or the courts and tribunals33 which must 
consider how human rights will be affected by an actual or proposed provision, act or 

                                                 
26 VCAT is subject to supervision by the court on grounds of error of law on appeal under s 148(1) of the 
Victorian Civil and Administrative Appeals Tribunal Act 1998 (Vic). 
27 See Zheng v Cai (2009) 239 CLR 446, 456 [28], 455 [298]; Lacey v Attorney-General (Qld) (2011) 242 CLR 573, 
591-2. 
28 Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355, 384. 
29 See eg Interpretation of Legislation Act 1984 (Vic) s 35. 
30 In Momcilovic (2011) 245 CLR 1, 36-7 [18] French CJ stated that ‘[c]ourts may, without express statutory 
authority, refer to judgements of international and foreign domestic courts which have logical or analogical 
relevance to the interpretation of a statutory provision.’ 
31 Matsoukatidou v Yarra Ranges Council (2017) 51 VR 624, 649 [76] (‘Matsoukatidou’). 
32 See eg Certain Children by Their Litigation Guardian Sister Marie Brigid Arthur v Minister for Families and 
Children (2016) 51 VR 473 [141]-[155], [159]-[178] (‘Certain Children (No 1)’); Kracke v Mental Health Review 
Board (2009) 29 VAR 1 generally (‘Kracke’). 
33 Courts and tribunals otherwise acting judicially must still apply the Charter in certain respects under s 6(2); 
see generally Matsoukatidou (2017) 51 VR 624, 632-634 [28]-[32], where the same approach was followed. 
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decision, exercising their different governmental functions, but within the one Charter-
based system of human rights.  In doing so, identifying the meaning and content of a 
human right in the Charter is a distinct and foundational step which is not to be 
confused with determining how much the right may be justifiably limited in the 
prevailing circumstances.34  As a rule, human rights are meant to be ensured and 
enjoyed to their fullest extent by individuals.  Limitation of a right is an exceptional 
course that must be justified.  To identify the scope of a right in a way that takes 
account of how it may be justifiably limited reduces the scope of the protection and 
makes a rule out of the exception.  So it is that the human rights in the Charter are 
interpreted in the broadest possible way,35 which reflects the international principle in 
relation to human rights instruments generally.36   
 
The approach is purposive and focusses upon the high-order values (the ‘cardinal 
values’)37 and fundamental interests that the right embodies and protects.38  An 
example is the right to be free of arbitrary interference with one’s privacy which (among 
other things) protects the values of individual self-determination and personal 
inviolability.39  
 
I have mentioned how there were some who were initially reluctant to use human rights 
terms like ‘engagement’, ‘scope’, ‘justification’ and ‘proportionality’ in human rights 
advocacy and adjudication under the Charter.  I think there was also reluctance among 
some to use terms like ‘values’ and ‘interests’, and to identify relevant values and 
interests in relation to a right, for similar reasons.  There was some fear that a 
systematic human rights framework like the one in the Charter might draw the legal 
system and the court into territory that was unstable and not neutral and objective. As 
with the other areas, I think our experience of the Charter has proved these fears not 
to be justified.   
 
My general experience as a judge has been that paying attention to the values 
embodied and interests protected by a right in question is an invaluable ingredient in 
human rights adjudication.  When I encountered a right in the Charter that I was not 
familiar with, I usually tried to understand and explicate it from that point of view.  I 
believe that this approach grounds human rights analysis in a full appreciation of what 
is at stake for the individual, which is essential for a’ system that is fundamental pro 
homine in nature.  By way of example, I would instance Kracke,40 Matsoukatidou v. 
Yarra Ranges Council41 and PBU and NJE v Mental Health Tribunal.42 
 

                                                 
34 De Bruyn v Victorian Institute of Forensic Mental Health (2016) 48 VR 647 683 [102]; Certain Children (No 1) 
(2016) 51 VR 473 [143]. 
35 Re Application under Major Crimes (Investigative Powers) Act 2004 (2009) 24 VR 415 [8]; Certain Children 
(No 1) (2016) 51 VR 473 [143]  
36 See eg Hansen v The Queen [2007] 3 NZLR 1, 15 [22]. 
37 Ibid. 
38 PJB v Melbourne Health (Patrick’s Case) (2011) 39 VR 373 [36]; McDonald v Legal Services Commissioner [No 
2] [2017] VSC 89 [21] (‘McDonald’). 
39 PBU and NJE v Mental Health Tribunal (2018) 56 VR 141, 180 [127]-[128] (‘PBU and NJE’) 
40 (2009) 29 VAR 1 [534]-[664] (torture and cruel, inhuman or degrading treatment in s 10 of the Charter). 
41 (2017) 51 VR 624, 640-1 [51]-[53] (equality in s 8(3)). 
42 (2018) 56 VR 141,174-181 [112]-[128] (equality before the law in s 8(3), freedom from non-consensual 
medical treatment in s 10(c) and privacy in s 13(a); see also the discussion on self-determination and personal 
inviolability and capacity at 183 [137] ff). 
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Identifying and understanding the values and interests embodied and protected by the 
right is especially important when considering whether it has been justifiably limited.  
The ‘nature of the right’ is an expressly relevant factor.43   This raises a question of 
characterisation.  Where the nature of the right is not characterised with a full 
appreciation of the values and interests embodied and protected, it may be weighed 
too lightly in the proportionality balance and the degree of protection may be 
inappropriately reduced or eliminated. 
 
I would contend that, after thirteen years, the Charter generally operates with certainty 
and coherence in relation to ascertaining the content and meaning (the scope) of 
human rights.  I am not sure I can make that contention with the same confidence in 
relation to the rights which contain ‘internal’ limitations.   
 
The Charter is based on the ICCPR.  There is no general limitations provision in the 
that Covenant.  Some of its rights are absolute and non-derogable (see above).  
Others are limitable according to standards expressed in the enabling article.  These 
are known as ‘clawback’ provisions or ‘internal’ limitations.44  The right to freedom of 
expression in art 19(2) is a good example.  The exercise (not the content) of this right 
may be temporarily limited under art 19(3) in certain well-understood circumstances.45    
 
By contrast, the Charter has a general limitation provision in s 7(2) which applies to all 
the enumerated rights.  Some of them contain ‘internal’ limitation provisions which 
reflect their ancestry in the ICCPR.  There is uncertainty about whether and how the 
general limitations provision in the Charter applies to such rights.46  Is consideration 
of the internal limitation to be subsumed into a general consideration of the subject of 
limitation under s 7(2), or is the internal limitation to be applied on its own?  If the latter 
is the case, must s 7(2) also be applied?  Again, the right to freedom of expression, 
this time in s 15(2) and (3)47 of the Charter, is a good example.  There are different 
views in the trial division48 and the matter has not yet been considered in the Court of 
Appeal.  This is a situation of uncertainty, although judges appear to have found 
acceptable ways to deal with it.  As legality and proportionality are common features 
of both approaches, the uncertainty would not appear to undermine the coherence of 
the Charter in this respect.  
 

                                                 
43 Charter s 7(2)(a). 
44 Ilias Bantekas and Lutz Oette, International Human Rights: Law and Practice (Cambridge University Press, 3rd 
ed, 2020) 77. 
45 Article 19(3) of the ICCPR provides: 

The exercise of the rights provided for in paragraph 2 of this article carries with it special duties and 

responsibilities.  It may therefore be subject to certain restrictions, but these shall only be such as are provided 
by law and are necessary: 

(a) for respect of the rights or reputations of others; 

(b) for the protections of national security or of public order (ordre public), or of public health or 
morals. 

46 Compare Kracke (2009) 29 VAR 1 [109]-[110]; McDonald [2017] VSC 89 [31]-[36]; and Minogue [2021] VSC 
56 [86]. 
47 Section 15(3) of the Charter provides: 

Special duties and responsibilities are attached to the right to freedom of expression and the right may be 
subject to lawful restrictions reasonably necessary- 
(a) to respect the rights and reputation of other persons; or 
(b) for the protection of national security, public order, public health or public morality. 

48 See the authorities cited in fn 46. 
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Interpretation of human rights 
I have already set out s 32(1) of the Charter.  
 
There was uncertainty in the earliest days of the Charter about the nature of the 
principle enacted in s 32(1).  There still is, but the uncertainty is narrower that it was.  
The remaining uncertainty concerns the relationship between ss 32(1) and 7(2) and is 
an impediment to optimum human rights advocacy and adjudication.  The uncertainty 
could and should be eliminated by a simple amendment to the Charter which could 
draw on the provision adopted in the Human Rights Act 2019 (Qld) to address this 
problem. 
 
In those early days, there appeared to be two approaches available: 

• Sections 32(1) introduced a new principle of remedial interpretation which 
permitted a reading which was broadly consistent with the purpose of the 
provision but went beyond its original intent49 

• Section 32(1) operates like the existing common law principle of legality50 
 
In Kracke, following English authorities under the Human Rights Act 1998, I upheld 
submissions that s 32(1) introduced a principle of remedial interpretation, or a ‘special 
interpretative obligation’ as I there termed it’, like its English ancestor.51  That approach 
was rejected by the Court of Appeal in R v Momcilovic,52 which decided that s 32(1) 
operates ‘like’ the principle of legality.  While the High Court famously split in multiple 
directions on appeal in Momcilovic v The Queen,53 six members of the court held that 
s 32(1) was not remedial.54  In a series of cases in the Court of Appeal since, s 32(1) 
has been interpreted as not remedial (see below).  Uncertainty remains on some 
aspects of s 32(1), but not on that fundamental matter. 
 
It is well-known that the uncertainty arising out of the Momcilovic line of cases for a 
time had a chilling effect on human rights litigation based on the Charter.  While this 
is understandable, principles of interpretation are a site of judicial contestation at the 
best of times.  I do not want to diminish the importance of clarifying how s 32(1) should 
be interpreted and applied55 and will argue below that the Charter should be amended 
to contribute to this process.  But one must be realistic about how much certainty can 
be expected from principles that are so charged.  
 
In the series of cases after the decision of the High Court in Momcilovic, the Court of 
Appeal attempted to bring workable certainty to the operation of s 32(1).  In Slaveski 
v Smith it was decided that the provision operated ‘like’ the principle of legality but with 

                                                 
49 This approach was based on English decisions of high authority on the nature of the principle in s 3(1) of the 
Human Rights Act 1998 (UK) on which s 32(1) of the Charter was based (but did not exactly replicate), 
especially Ghaidan v Godin-Mendoza [2004] 2 AC 557. 
50 On the principle of legality, see generally Director of Public Prosecutions v Kaba (2014) 44 VR 526, 573-6 
[165]-[174] (‘Kaba’). 
51  (2009) 29 VAR 1 [218]-[231]. 
52 (2010) 25 VR 436, 464-5 [103]-[104). 
53 (2011) 245 CLR 1. 
54 See the analysis of Tate JA in Victoria Police Toll Enforcement v Taha (2013) 49 VR 1, 62 [190] (‘Taha’). 
55 See generally Bruce Chen, ‘Revisiting section 32(1) of the Victorian Charter: Strained constructions and 
legislative intention’ (2021) 46 Monash University Law Review 174. 
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a ‘wider field of operation’.56 There is also support in the Court of Appeal for the view 
that s 32(1) might operate ‘like’ but ‘more stringently’ than that because, unlike the 
principle of legality, s 32(1) is legislative in nature.57  Moreover, the Court of Appeal 
has recently applied a ‘better accommodates’ test which may contain somewhat more 
scope for a human rights compatible interpretation than with the principle of legality.58 
 
Accepting that this is how s 32(1) is presently to be understood, I want to draw attention 
to the significance of the provision to human rights advocacy and adjudication in 
interpretation cases.  I want to make a case for paying more attention to the 
engagement stage and to the identification of the values and interests that human 
rights embody and protect in framing the issues.  Where a statutory provision engages 
human rights and its interpretation is called for in that context, s 32(1) brings human 
rights into the interpretative frame of reference.  This is no small thing for effective 
human rights advocacy and adjudication because it may expose the issues in the case 
in a way that conventional approaches to statutory interpretation would not.  That is 
certainly my judicial experience.  Depending upon the circumstances, it may be 
necessary and legitimate to examine the scope of the human rights engaged, the 
values and interests that they embody and protect and what is at stake for the 
individual in the given setting (see above).  This approach can have a transformative 
effect upon consideration and determination of the interpretative question because it 
may result in an analysis that is deeper, more informed and more person-centred from 
a human rights perspective than might otherwise have been the case.    
 
Cases before and since the Momcilovic line of cases have adopted this human rights 
approach to framing the interpretative issues to varying degrees.  I will confine myself 
to just three examples.  Castles v Secretary, Department of Justice59 concerns the 
right of a woman prisoner to access reproductive health services as an aspect of her 
dignity and its relevance to the administration of the corrections legislation.  ZZ v 
Secretary, Department of Justice60 is a leading judgment (in Victoria and New South 
Wales) on the interpretation and application of the working with children legislation 
compatibly with human rights.  PBU and NJE61 contains a detailed analysis of the 
human rights of people living with mental illness who are liable under mental health 
legislation to receive compulsory ECT treatment without their consent.   The court did 
not go beyond a non-contentious interpretation of s 32(1) in any of these cases.  The 
decisions are distinctive by reason of the depth and intensity of the human rights 
analysis which s 32(1) made relevant as such and the way in which the lived 
experience of the individuals concerned was brought to light in terms of what was at 
stake for them personally. 
 
I turn now to the relationship between ss 32(1) and 7(2).  This is the relationship 
between the interpretation and limitation of human rights or more particularly the 
relationship between interpretation and proportionality in human rights.   
 

                                                 
56 (2012) 34 VR 206, 214 [21]; see also Nigro v Secretary, Department of Justice (2013) 41 VR 359, 382 [82]. 
57 Taha (2013) 49 VR 1, 62 [190]. 
58 Gebrehiwot v State of Victoria [2020] VSCA 315 [137]-[142], drawing on Hogan v Hinch (2011) 243 CLR 506, 
550-1 [78]. 
59 (2010) 28 VR 141. 
60 [2013] VSC 267. 
61 (2018) 56 VR 14. 
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The concept of compatibility with human rights comes up in s 28(1) of the Charter (pre-
legislative statements of compatibility), s 32(1) (interpretation), s 38(1) (obligations of 
public authorities) and s 41(c) (functions of Victorian Equal Opportunity and Human 
Rights Commission).  In each case it appears that the concept is intended to be applied 
in the same manner, that is, in a manner which draws upon how human rights may be 
justifiably limited under s 7(2).  There appears to be a unitary concept of incompatibility 
with human rights in the Charter that is based upon the operation of that provision. 
 
Pre-legislative statements of compatibility under s 28(1) are drawn and tabled in the 
Parliament upon that basis.  They regularly justify proposed legislation limiting human 
rights as being compatible with human rights under s 7(2). 
 
The obligations of public authorities under s 38(1) are understood upon this basis.  
There have been many cases, including recent cases, in which the court has examined 
the lawfulness of acts and decisions of public authorities by reference to proportionality 
considerations under s 7(2).  Limiting acts and decisions of public authorities that are 
compatible with human rights or which have involved proper consideration of human 
rights as so understood have been upheld as lawful, and vice versa. 
 
The operation of s 32(1) is anomalous in this regard.  On the relationship between ss 
32(1) and 7(2), the High court in Momcilovic was evenly split.62  The issue has been 
left open by the Court of Appeal on several occasions.63  The court (and advocates) 
are obviously very aware of the problem and are trying to work around it.  This has 
succeeded to some extent but at the cost of continuing uncertainty and some 
incoherence in the operation of the Charter. 
 
 
 
 
In Queensland, the Human Rights Act 2019 was enacted with a definition in s 8 as 
follows: 
 8 Meaning of compatible with human rights 
 

An act, decision or statutory provision is “compatible with human rights” if the act, 
decision or provision– 

(a) does not limit a human right; or 
(b) limits a human right only to the extent that is reasonable and demonstrably 

justified in accordance with [the Queensland version of s 7(2) of the 
Charter]. 

 
This definition applies in all the situations in which that expression is used in the 
Queensland Act, including in the interpretative provision in s 48(1) (the Queensland 
version of s 32(1) of the Charter). 
 
In the eight-year review of the Charter under s 45(1), it was recommended that the 
Charter be amended to make s 7(2) relevant to working out which interpretation is 

                                                 
62 The full details are given in Kaba (2014) 44 VR 526, 587 [211]. 
63 See eg Noone v Operations Smile (Australia) Inc (2012) 38VR 359, 375-6 [27]-[28], cf 475 [142]; Director of 
Public Prosecutions v Leys (2012) 44 VR 1, 46-7 [138] 
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most compatible or least incompatible with human rights under s 32(1).64  The 
government responded by stating that it agreed with the recommendation and that it 
would consider how best to achieve this in the Charter.65  In the five years since, this 
has not happened.   
 
There is clear uncertainty in the operation of the Charter in the relationship between 
ss 32(1) and 7(2).  It is anomalous that s 7(2) is not seen to be relevant to working out 
which interpretation is most compatible or least incompatible with human rights under 
s 32(1). In this respect the Charter is not operating coherently.  In this respect the 
operation of the Charter is not optimum and is impeding the fulfilment of its purpose of 
promoting and protecting human rights of individual Victorians. 
 

                                                 
64 Michael Brett-Young, From Commitment to Culture: The 2015 Review of the Charter of Human Rights and 
Responsibilities Act 2006 (2015, 146 and recommendation 28). 
65 Government response to the 2015 review of the Charter of Human Rights and Responsibilities Act (July 2016, 
recommendation 28). 


