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 Consent, Age-appropriate, Best interests of the child, Safety and 

Wellbeing, Competing Rights 

This Practice Advice touches upon a set of complex, ongoing and unresolved issues that reverberate 

throughout systems affecting children in Out-of-Home Care.  These are not recordkeeping issues per se, 

but intersect with recordkeeping concerns. There is little recordkeeping-specific literature on these 

issues. 

Because these issues reverberate throughout considerations of recordkeeping relating to children in Out-

of-Home Care, they are grouped together to highlight that they have relevance throughout all other 

Practice Advices.   

These slippery concepts are central to the exercise of professional discretion by the practitioners in the 

social work and recordkeeping professions. Further resources are assumed to be within the professional 

literature known to social work practitioners. 

Key implementation messages 

• Consent in relation to information and recordkeeping is dynamic and requires constant 

monitoring, negotiation and documentation 

• Consent is a form of participatory recordkeeping 

• Age appropriate is a flexible and context dependent concept 

• ALL children have the capacity to have their views expressed and the right to have their views 

incorporated into decisions made on their behalf  

• Children perceive themselves as capable of dealing with distressing and difficult information 

often denied them by adults, they often resent being denied access to it and exclusion may cause 

more distress and anxiety 

• Where completing rights in information and records exist, organisations should establish peer 

review processes, whereby no one individual can make a decision, rather the decision must be 

passed through a documented consultative discussion process to confirm any decision 

Consent  
Consent is a very complex issue and the word encompasses different meanings in different contexts. 

Consent is also a dynamic concept – what constitutes consent in one circumstance does not extend to all 

contexts. Views of consent can change over time. The extent or boundaries of consent can change.  This 

dynamism makes consent particularly difficult to address comprehensively, and the content included 

here is only a partial representation of this very complex subject.  

For recordkeeping, consent is part of a broader conversation around ‘information consent’. This term is 

used to indicate the need to consider consent in all information related activities, including but not 

restricted to, recordkeeping. Concepts of consent impact recordkeeping actions relating to ownership, 

collection, storage, use and access to records both in the moment of action and over time. Information 

consent is intertwined with concepts of privacy, access, participation and use of information. It affects 

what is written, the extent, expression and intent of records created about a child, how the information is 
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managed and who can authorise access and use. Consent is most often explicitly encountered when 

considering personal information, or personally identifiable information. Discussions of consent are often 

bound up with discussions of privacy. While this context is perhaps most obvious, consent can also be 

considered and applied in a broader range of recordkeeping processes.  

Consent as a dynamic right and needs constant refreshing to ensure its application in circumstances 

where organisations wish to reuse information. This is an increasing important issue for organisations, 

not a diminishing one. As organisations move towards aggregating data elements to identify patterns and 

analyse information using algorithmic tools, consent to reuse becomes a central concern.  

A recent study of consent to information sharing concluded: 

Currently, consent is merely a veneer, a surface layer that does not adequately deal with the 
depth and complexity of this issue. This is best evidenced by [participant’s] statement that 
“consent is a joke”. This practice does not align with the participants’ opinions of the importance 
of consent. All participants thought consent was vital to good child protection practice, and to 
ensuring a good relationship with clients. However, they were also conflicted, with one stating 
that “I think that consent is kind of waived in terms of best interests of the child”. This 
demonstrates the complex nature of the problem and how it is dependent on both individual 
circumstances and context. Further, if consent does need to be waived, it may still be necessary to 
disclose that this has occurred after the fact, in order to ensure transparency… (Friend, 2020, 
p.29).  

 

Linked to the issue of consent is the issue of age. At what age can a child consent? Recent guidance 

suggests that consent will not override organisations responsibilities to provide child-specific data 

protection under which general obligations children are entitled to special protection and consideration 

for their data until they reach the age of maturity (18) irrespective of the age of consent (Byrne et al., 

2021, p.36). 

Consent is a topic inherent in recordkeeping practice and one that is, in itself, an act of participatory 

recordkeeping. The issue is particularly highlighted by the use of technology.  

Consent, the need for consent and the availability of consent mechanisms is a component of many 

records related practices and processes.  

Age Appropriate 
The concept of age appropriate reverberates throughout literature involving children. In the context of 

recordkeeping for, by and about children, age appropriate strategies appear in relation to aspects of 

practice concerning decision making. As we seek to activate rights in childhood records, the age of the 

child is clearly an issue to be considered. In recordkeeping specific contexts, age appropriate strategies 

are relevant for the means of communicating, the way in which the voice of the child is recorded and the 

ability to participate in decision making, including decision making about recordkeeping. 

In addition to the key issue of children’s autonomy in decision making, there is also the importance of age 

appropriate participation to the growth and maturing of the child into an autonomous human being. 
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Specifically in relation to recordkeeping, for individual children and young people there is a critical link 

between participation in recordkeeping, empowerment, voice and agency as they age and grow into 

adults. The Application of the Guidelines for the Alternative Care of Children (RELAF and UNICEF, 2011, 

p.40)  links “evolving capacities” to the concept of “progressive autonomy”, defined in terms of children 

and adolescents having “the ‘right’ to gradually develop the exercise of their rights according to their 

degree of maturity and personal development”. It reflects a new human rights based construct of the 

child and “the conception of the nature of his or her relationships with his or her family, the society and 

the state” with childhood “considered as a period of development in which a higher personal, social and 

legal autonomy is reached”. 

 

There is no one age at which children can assume full responsibility for decision making. Article 5 of the 

Convention on the Rights of the Child introduces the idea that children should be able to exercise their 

rights as they acquire the confidence to do so. The Convention on the Rights of the Child Guideline 12 

clearly states that ALL children have the capacity to have their views expressed and the right to have their 

views incorporated into decisions made on their behalf.  

Techniques for communicating and establishing a child’s perspective vary and may be age specific.  A 

variety of categorisations of age groups exist. UNICEF, for example uses grouping which is Early Years – 

birth through 6 years, Middle Years - 7 through 10 years, Early Adolescent Years – 11 through 14 years 

(Kolucki & Lemish, 2011). 

The question of children’s autonomy in decision making is most clearly developed in relation to medical 

treatment. Children’s capacity for decision-making on medical treatment are commonly determined by 

the so called Gillick competence, which is a legal test (established in UK law in 1986) to determine if a 

child under 16 is capable of giving consent for medical treatment when he or she ‘achieves a sufficient 

understanding and intelligence to enable him or her to understand fully what is proposed’ (Avant, n.d.).  

Specific ages at which children are deemed able to make decisions around medical treatment differ 

between jurisdictions.1    Children can have their own Medicare card at age 15 and may be billed 

independently at age 14.  From the age of 14 a child can control what goes into his/her My Health Record 

and who is allowed access to it under assignable control rights. Proposals exist to lower the minimum age 

of a data subject to 6 to enable collection of biometric data in the context of processing asylum seekers in 

Europe (Byrne et al., 2021, p.28). Legal capacity generally is assigned to people at age 18. Some 

neuroplasticity studies report that brain capacity does not mature until approximately 25. This range of 

ages, different assessment levels and attempts to graduate or filter rights according to age is clearly not 

the appropriate approach. 

Children are capable and make decision on their own behalf all the time. Some children assume 

responsibilities associated with adults at a very young age. The Charter of Lifelong Rights in Childhood 

Records strengthens the rights of the child to unmediated capacity for consent. The general rules adopted 

in Australia, as outlined above, seem to indicate assistance, or communication in age appropriate ways, in 

participation for children under 14, but assumes full capacity for children over 14. 

 
1 For example, in South Australia (16 under the Consent to Medical Treatment and Palliative Care Act 1995, s6) and 
NSW (14 years or older for medical or dental treatment under the Minors (Property and Contracts Act, 1970 s 49). 
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‘Best interests of the child’ 
Article 12 of the Convention of the Rights of the Child states provides that children shall be assured the 

right to express their views freely in all matters affecting them, their views being given due weight in 

accordance with the child’s age and level of maturity (United Nations General Assembly, 1989). At its 

barest minimum, the implication of this for recordkeeping is to ensure the reflection of the child’s voice in 

the record. Records which do not appropriately reflect the voice of the child cannot be considered ‘full 

and accurate’ or as reliable evidence for decision making in the best interests of the child. 

The ‘best interests of the child’ is a core concept in Article 3 of the Convention on the Rights of the Child 

which states: 

In all actions concerning children, whether undertaken by public or private, social welfare 

institutions, courts of law, administrative authorities or legislative bodies, the best interests of the 

child shall be a primary consideration’ (United Nations General Assembly, 1989).  

These provisions then cascade down into jurisdictional legislation, rules and regulations. The concept of 

‘best interests of the child’ is widely used in organisations responsible for managing children, including 

children in Out-of-Home Care. It provides professionals with discretion in decision making in inherently 

difficult, complex and context dependent circumstances. However, it is a vague and indeterminate 

concept enabling huge leeway for a variety of interpretations. In general, the principle of ‘best interests 

of the child’ has been adopted into most jurisdictional legislation regulating Out-of-Home Care and a 

range of jurisdictional guidance on interpretation of the best interest principles are available, most of 

which include the requirement to uphold the rights of the child.  

‘The flexibility of the concept of the child’s best interests allows it to be responsive to the situation 

of individual children and to evolve knowledge about child development. However, it may also 

leave room for manipulation.  The concept of the child’s best interests has been abused by 

Governments and other State authorities to justify racist policies, for example; by parents to 

defend their own interests in custody disputes; by professionals who could not be bothered, and 

who dismiss the assessment of the child’s best interests as irrelevant or unimportant (United 

Nations Committee on the Rights of the Children, 2013, para 34). 

Assumptions made by adults that decision making will burden the child may be a misapplication of the 

best interest of the child. Arguments supporting such views are based around concerns that access to 

information may traumatise, or retraumatise, children subjected to abuse in earlier childhood. The fallacy 

in this approach is that children know what has happened to them, and accessing information recording 

events may provide a more concrete account than that constructed in their own imaginary. There is often 

concern expressed that children cannot understand or cope with information and thus, often with the 

best intent, information is withheld from the child. Research has shown that children perceive themselves 

as capable of dealing with distressing and difficult information often denied them by adults, that they 

resent being denied access to it and that exclusion causes more distress and anxiety (Lansdown, G., 

2000). 
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Safety and wellbeing 
Concepts of safety and wellbeing are embedded into all practices surrounding all children, but are 

particularly relevant to children in Out-of-Home Care. The clear articulation of the need to proactively  

highlight these aspects in relation to all children was an outcome of the Royal Commission into 

Institutional Responses to Child Sexual Abuse and clear evidence of rising numbers of children exposed to 

neglect and abuse. The ideas of ‘child safe’ organisations arose from the Royal Commission’s 

recommendations and resulted in a range of cross jurisdictional initiatives to establish harmonised 

frameworks for responsibilities and practices involving children (Royal Commission into Institutional 

Responses to Child Sexual Abuse, 2017a).  

In essence the change is to move away from responding to abuse and neglect to proactively promoting 

safety and wellbeing of children. This is a move away from a child protection welfare style approach 

towards a more public health model to deliver better outcomes for children and young people. This 

approach is embedded into the National Framework for Protecting Australia’s Children 2009-2020 

(Department of Social Services, 2009), (the first National Framework) and expected to be carried through 

into the successor plan which looks to target ‘vulnerable and disadvantaged kids and families’ including 

children in Care (Department of Social Services, 2021).  

Recommendations from the Royal Commission included development of Child Safe Principles.  

Implementation of recommendations led to the development of the National Principles for Child Safe 

Organisations by the Australian Human Rights Commission (Australian Human Rights Commission, 2019). 

The Royal Commission explicitly linked the importance of records and recordkeeping practices to the 

promotion of child safety (Royal Commission into Institutional Responses to Child Sexual Abuse, 2017b).  

Australian jurisdictions are implementing legislation that will bring these Child Safe Principles into their 

own regulatory framework, but generally have not altered recordkeeping regulatory frameworks to 

reflect requirements to include the child’s voice following the Royal Commission Final Report.  

Increasingly independent external regulators are acting as advocates for children throughout processes of 

interaction between child and system. Commissioners for Children and Young People have been a feature 

of the regulatory environment for over 20 years, but the recent emphasis on prevention and the findings 

of the Royal Commission have highlighted the need for independent advocates for and on behalf of 

children. Such independent advocates are particularly important for children in Care. They can act as 

investigators and can provide an avenue for complaints.  

Competing rights 
Where there are multiple parties involved in any systems, tensions will exist between competing rights. 

This is no different in recordkeeping rights. Often a balance must be struck and competing rights and 

interests must be acknowledged. The Charter of Lifelong Rights in Childhood Records clearly advocates for 

the primacy of the rights of the child in alignment with the Convention on the Rights of the Child. 

However, particularly where individual rights and collective rights may intersect, there is a balance to be 

negotiated within the broad orientation of privileging the rights of the child. 
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Knowing where these tension points between multiple rights are creates opportunities for organisations 

to incorporate peer review processes for decisions involving competing rights. A peer review process 

ensures that no one individual makes a final decision, rather the decision must be passed through a 

consultative discussion process to confirm any decision.  

Amongst those areas in the Charter that may raise requirements for balancing of competing rights are: 

Recordkeeping Right Indicators of issues which may need balancing 

Recordkeeping Framing Right - Memory 
Individual and collective memory rights to: 

• remember/forget 

• be remembered/be forgotten 
 
Participatory rights in recordkeeping: 

• Determining how long to keep records, and 
in what form 

• the right to be forgotten by others as far as it 
affects accountability or the rights of others 
in the short or long term 

• balancing the right of the individual to forget 
and the rights of others to remember/be 
remembered 

• the need to ensure transparency relating to 
participative appraisal decision making 
involving a range of individual and collective 
stakeholders, while acknowledging the rights 
of and individual in their personal record  

• ensuring the individual has access to expert 
advice on the potential consequences of 
destroying a record, e.g. redress schemes are 
often launched many decades after abuse 
occurs, so decisions made by an individual to 
destroy a record at the time of the abuse 
may affect rights of redress in years to come. 

 

Access rights  Rights to access information inherently create 
tensions between different parties – those involved 
in the transaction and those who hold or control 
the record. One obvious area is that of privacy 
protection where the law is written to privilege the 
rights of a third party over those of the subject of 
the record.  
 
An example where an individual’s right to exercise 
control over access to records privileges that 
individual’s wishes is:  

• The circumstances of Martin’s placement 
into Care involved external judgement 
arising from his sexual experimentation in 
his early youth. Martin has accessed his 
records, and experienced severe distress at 
the way his experimentation has been 
documented, and the character attributed 
to him. He is horrified at the thought that 
his family members particularly his 
children, may be able to access this version 
of his character and this episode in his life. 
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Recordkeeping Right Indicators of issues which may need balancing 

This is causing him significant on-going 
stress. For these reasons, he expressed his 
wish that the Record Holder does not allow 
access by his family to these records during 
his lifetime. 

 

Further Resources  

Australian Human Rights Commission. (2019, February). National Principles for Child Safe Organisations  

https://childsafe.humanrights.gov.au/national-principles/about-national-principles (accessed 

September 2021) 

Byrne, J.,  Day, E., Raftree, L. (2021, May).  The Case for Better Governance of Children’s Data: A 
Manifesto. UNICEF Office of Global Insight and Policy 
https://www.unicef.org/globalinsight/reports/better-governance-childrens-data-manifesto 
(accessed September 2021) 

 

Department of Social Services.  National Framework for Protecting Australia’s Children, 2009-2020 

https://www.dss.gov.au/our-responsibilities/families-and-children/publications-

articles/protecting-children-is-everyones-business (accessed September 2021) 
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