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Erica Contini’s involvement with the Castan 
Centre started five years ago, when she 
became one of the Centre’s first in-house 
interns in 2006. She stayed on as an intern 
for six months, before going back to her 
native United States to finish her law degree 
and take the bar exam there. However, she 
couldn’t stay away for long, and in 2007 Erica 
returned to Monash to do her Master of 
Laws (Human Rights).

By July of that year, Erica had started 
working at the Centre as the Project Officer. 
Over the next four years she managed the 
Centre’s student programs, including the 
Global Internship Program, in-house intern 
program and the Human Rights Essay 
Competition. The highlight of each year 
was the opportunity to organise the Human 
Rights Mooting Competition, which included 
researching and writing the moot problem.

Throughout her time at the Centre, Erica 
has been an inspiring source of enthusiasm 
and drive, as she oversaw the expansion of 
every one of the Centre’s student programs. 
Somehow through all of this, she also found 
time to take on sessional tutoring at the 
Monash Law Faculty and extra research 
work with the Centre’s Director, Professor 
Sarah Joseph, on Oxford University Press’ 
online human rights project.

Although the Centre is sad to see Erica 
leave, we are also excited as she takes up 
a position in Victoria Legal Aid’s graduate 
program. She will be based in their 
Dandenong office, and we wish her the best 
of luck with her new endeavours.

Castan Centre Deputy Director Dr Paula 
Gerber has been awarded a Citation for 
Outstanding Contributions to Student 
Learning by the Australian Learning 
& Teaching Council. The citation is 
awarded for sustained development of 
imaginative, practice-based pedagogies 
that inspire enthusiastic, independent 
learners of law.

The citation goes on to quote a Chinese 
proverb, “theory without practice is as 
lifeless, as practice without theory is 

mindless”, saying that this philosophy 
underpins Dr Gerber’s imaginative 
and innovative teaching. Dr Gerber 
came to academia in 2000, after a 
20-year career as a construction lawyer 
working in large law firms around the 
world. Consequently, she draws on 
two decades of legal experience when 
teaching her two distinct disciplines: 
construction law and human rights. 
Congratulations to Paula for her 
achievements.

The Centre is pleased to announce 
that Adam Fletcher has joined the 
Centre as its new Accountability 
Project Manager. The Accountability 
Project focuses on improving legal 
protections, particularly for vulnerable 
Australians, through policy and public 
engagement. Adam is responsible for 
developing and monitoring research 
priorities, conducting in-depth research 
in the priority areas and producing 
publications.

Before coming to the Centre, Adam 
worked at the Attorney-General’s 
Department in Canberra in the Office of 
International Law. During his time there 
he also took 18 months off to work as 
a Legal Advisor at the Association for 
the Prevention of Torture in Geneva. 
Adam has a great deal of experience 

working with government policy and 
international law and he is looking 
forward to bringing that experience 
to the Centre. After working for the 
Government for several years, he says 
that he’d “like to contribute to the 
other side of Australia’s human rights 
debates.”

The Centre is also pleased to announce 
that Andre Dao has joined the Centre 
as its new Project Officer. Andre is a 
recent graduate of the Melbourne Law 
School and is also the Editor-in-Chief 
of Right Now, a human rights media 
organisation. He is looking forward 
to facilitating the Centre’s fantastic 
student programs.
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On Monday 20 and Tuesday 21 February 
2012 Monash University Law Chambers will 
host an international conference of eminent 
international and national speakers to 
examine how human rights are implemented 
in closed environments.  

Where a person’s liberty is restricted in 
closed environments, such as prisons, 
immigration detention, and closed 
psychiatric and disability settings, the 
potential for human rights abuses is high. 
The management of such environments 
requires a delicate balance between the 
rights of individuals on the one hand, and the 
safety and security of others in the closed 
environment and the broader community 
on the other. The project involves an 
evaluation of the role of formal human rights 
instruments in protecting the interests of 
persons in closed environments, with a view 
to developing practical guidance for staff and 
management in implementing human rights, 
and for monitoring and oversight bodies in 
their supervisory capacity. 

The conference will bring together 
representatives from different jurisdictions 
and different sectors, operating under 
international, regional and domestic 
frameworks, to examine how human rights 

are implemented and monitored in closed 
environments. It will provide an analysis of 
the comparative experiences of practical 
implementation of human rights in closed 
environments, as well as canvas current 
approaches to the national implementation 
of the Optional Protocol to the Convention 
Against Torture (OPCAT), and the role of 
regulatory frameworks more broadly in 
facilitating human rights implementation. 
The merits and challenges of applying a 
human rights approach to closed settings 
will be explored, and the challenges to 
effecting culture change within such 
institutions will be discussed.

Plenary speakers include Professor Claudio 
Grossman, Dean of American University 
Washington College of Law, and Chair of the 
United Nations Committee against Torture; 
Dame Anne Owers, former Chief Inspector 
of Prisons (UK); Dr Ivan Zinger, Executive 
Director for the Office of the Correctional 
Investigator (Canada); Prof Richard Harding, 
University of Western Australia, and former 
Inspector of Custodial Services (WA); 
and The Association for the Prevention 
of Torture. Speakers in parallel sessions 
include Prof Ron McCallum, University of 
Sydney and Chair of the United Nations 

Committee on the Rights of Persons with 
Disabilities; Prof Neil Morgan, Inspector of 
Custodial Services (WA); Dr Ruth Vine, Chief 
Psychiatrist, Department of Health, Victoria; 
David Manne, Refugee and Immigration Legal 
Centre, Victoria; the Australian Red Cross. 

The Conference is an outcome of an 
Australian Research Council Linkage Grant 
entitled Applying Human Rights Legislation 
in Closed Environments: A Strategic 
Framework for Managing Compliance. This 
project began in 2009. Deputy Director of 
the Centre, Dr Julie Debeljak, is a Chief 
Investigator on the project, and her co-
Chief Investigators are Professor Arie 
Frieberg, Dr Bronwyn Naylor, and Dr Stuart 
Thomas, as well as a Partner Investigator 
Dr Inez Dussuyer. The investigators are 
working in partnership with six collaborating 
organisations from a number of jurisdictions: 
Ombudsman Victoria, the Victorian Equal 
Opportunity and Human Rights Commission, 
the Office of the Public Advocate, the Office 
of Police Integrity, the Commonwealth 
Ombudsman, and the Office of the 
Inspector of Custodial Services in WA. 

If you are interested in attending please 
contact Ellen Berah, at The Conference 
Organiser, (info@conorg.com.au).

International Conference on Human 
Rights in Closed Environments 
coming to Melbourne
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Professor Susan Kneebone from the Law 
Faculty and Castan Centre spoke at the 
Human Trafficking and Servitude Panel 
Event jointly organised by the International 
Law Association (Vic) and Australian 
Lawyers for Human Rights on 26 July 
2011.  The other panellists were James 
Cheshire from the Australian Federal 
Police, Kristy Fleming from Child Wise 
(www.childwise.net) and Nick Goodfellow 
from SISHA Anti-Human Trafficking and 
Exploitation (http://www.sisha.org/).  The 
Panel was well-chaired by Jonathan Kelp.  

Each of the panelists, who were provided 
in advance with a detailed set of questions 
and issues to address, brought unique 
perspectives to the issue.  Mr. Cheshire 
heads the AFP’s Melbourne Human 

Trafficking Team.  Ms. Fleming is the 
International Child Protection Program 
Manager for Child Wise Lawyer with the 
criminal prosecution service in Australia.  
She previously worked with the United 
Nations Inter-Agency Project on Trafficking 
in Women and Children in the Mekong 
Sub-region (the UNIAP) in Cambodia.  Mr. 
Goodfellow is a lawyer with the SISHA 
criminal prosecution service in Australia and 
with the UN in Cambodia.  He previously 
worked as a lawyer at the Office of the 
Prosecutor of the International Criminal 
Court in The Hague.  He has had experience 
prosecuting a wide range of crimes including 
sexual offences involving both adult and 
child victims.  Professor Kneebone has 
recently completed a book co-authored with 
Dr Julie Debeljak arising from a project on 

human trafficking in the Greater Mekong 
Subregion (GMS) which began in 2006.  

Mr. Cheshire provided an overview of his 
role within the AFP and of patterns of human 
trafficking into Australia; Ms. Fleming spoke 
about the incidence of sexual exploitation 
of children in Australia and the region; Mr 
Goodfellow provided an overview of the 
challenges in prosecuting trafficking offences 
in Cambodia; and Professor Kneebone gave a 
summary of the international legal framework 
for tackling trafficking and provided an 
overview of human trafficking in the GMS.  

The Event was extremely well attended 
and provoked a lively set of questions 
and discussion with the audience.

Dr Julie Debeljak
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A Right to Privacy 
in Australia?

On 21 July this year, the Minister for Privacy, Brendan 
O’Connor, announced that the Federal Government would seek 
the public’s views on introducing a right to privacy in Australia. 
A background paper is to be issued, “canvassing the prospect 
of introducing a statutory cause of action for serious invasions 
of privacy.” 

For now, the closest Australian law has come to a right to sue for 
breaches of privacy has been a whiff of a suggestion by Callinan 
J in ABC v Lenah Game Meats in 2001, and a decision in Gross 
v Purvis to award damages in the District Court of Queensland in 
2003 (which is not binding on other State and Territory courts).

The issue has clearly been bubbling away, with tensions between 
the media and those who believe the media has too much leeway 
to violate their privacy. Members of Parliament, celebrities and 
others have all had cause to complain, but at present can only sue if 
there’s another associated wrong such as defamation.

Is there no recourse at all for the breaches of privacy themselves? 
Well, there’s the Press Council of Australia’s complaints 
mechanism. Paul Keating, speaking on the ABC’s Lateline in June, 
said that “self regulation by the media is a joke. A joke…. People 
shouldn’t have a right to appeal about invasions of their privacy to 
somebody funded by newspapers; they should have a right at law.” 
To be fair, the Council does rule against the profession’s worst 
excesses, but by its own admission it struggles to achieve real 
reform and needs to take a more proactive approach. 

To rights advocates, this is an interesting debate for two reasons. 
First, it involves the interplay of two human rights protected by the 
International Covenant on Civil and Political Rights (ICCPR) – the 
right to privacy (article 17) and the right to freedom of expression 
(article 19). The right to privacy is limited to what is ‘demonstrably 
justified in a free and democratic society.’ In the context of the right 
to privacy, this effectively means it sometimes has to give way 
to the right to freedom of expression. On the other hand, there 
are also limitations on the right to freedom of expression in article 
19 of the ICCPR. The treaty says the right “carries with it special 
duties and responsibilities” – for example to “respect the rights or 
reputations of others” or to protect “national security or…public 
order…or…public health or morals.” Freedom of expression is 
further limited by article 20 of the ICCPR, which bans propaganda 
for war and what is commonly known as hate speech.

Second, since we don’t have a Bill of Rights, consideration of this 
issue in Australia usually fails to take advantage of the huge body 
of international opinion and jurisprudence which has built up around 
the interplay between these articles of the ICCPR, and is the poorer 
for it compared with the debate in, say, Canada, the US or Germany. 
In these countries, Constitutional rights to privacy have driven 
the common law to keep pace with societal developments (such 
as improved technology for snooping), whereas in Australia the 
common law has developed exceedingly slowly and struggled with 
the very meaning of the word privacy. Some eminent commentators 
have memorably characterised the Australian (and, to a lesser extent, 
UK) courts’ approach to this issue as “cautious groping.” 

In any case, the debate is also interesting because it often involves 
the rights and freedoms of (more or less) equally powerful 
groups – public personalities and media organisations. Minister 
O’Connor’s promise came in the wake of the News of the World 
phone hacking scandal in the UK. The scandal erupted when it was 
reported that murder victim Milly Dowler’s phone had been hacked. 
The list of victims (allegedly up to 4000 people) also included 
influential public figures such as Gordon Brown, John Prescott, 
Sienna Miller and Steve Coogan.

In July, News Ltd’s Australian newspaper criticised Minister 
O’Connor’s idea of a privacy tort in vituperative terms. Railing 
against the “extremist rights agenda” and “lawyer controlled 
courts,” the Australian’s Economics Editor Michael Stutchbury 
seems to fear that free speech (which, apparently, he doesn’t 
see as a human right) will be completely eliminated. Free speech, 
at least as it pertains to politics, is already protected by law in 
Australia, so why should the equally important right to privacy not 
be? If the real answer is that it would get in the way of the very 
profitable business of unjustified muckraking and other unethical 
journalistic practices, then opponents should admit that rather than 
complaining about a potential “lawyers’ picnic.”

The Australian article also refers to the Australian Law Reform 
Commission (ALRC), which has recommended that there be a 
cause of action for serious invasions of privacy. The ALRC says its 
“recommended formulation sets a high bar for plaintiffs, having 
due regard to the importance of freedom of expression and other 
rights and interests.” There would most likely also be a defence 
relating to the public interest to any privacy tort, which would give 
the defendants plenty of opportunity to explain why the Australian 
public has a Right to Know (oddly, the freedom to “seek, receive 
and impart information and ideas of all kinds” in article 19(2) of the 
ICCPR is seldom raised). Sometimes the media have a point about 
the public/private distinction being tricky, but this doesn’t mean 
there shouldn’t be adequate protections for victims when they get 
it badly wrong (one example being the John Marsden case).

A final argument in favour of a privacy tort is that it might help to 
stamp out the sort of unedifying spectacle we saw recently during 
the coverage of the Madeleine Pulver affair, where journalists 
followed Madeleine and her family everywhere for days and made 
a mockery of their human right to privacy. Surely this alone would 
make it worthwhile.

In summary, the Australian Government should be congratulated on 
attempting to move this issue forward, despite the inevitable scare 
campaign from those who argue it would mean an end to freedom 
of speech. Now, if we could just have a chat about a few other 
rights which need protecting...

Opinion by Centre 
Accountability Project 
Manager, Adam Fletcher
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Recognition of 
Indigenous Australians 
in the Constitution

When former Prime Minister Kevin Rudd opened Parliament 
with an apology to the stolen generations, his actions were 
widely acclaimed as an acknowledgement of Australia’s 
Indigenous history that was long past due, and of significant 
value; it was a step in remedying what WEH Stanner in 1968 
called the ‘great Australian silence’ over Indigenous history. 
Although the Apology did not seek to directly address any of 
the constitutional or legislative deficiencies in our legal system, 
it did hold great symbolic and therapeutic meaning, not only 
for those Indigenous Australians to whom the Apology was 
directed, but for the broader Australian community. Now, the 
usually slow orbit for constitutional reform has presented the 
opportunity for a long overdue referendum on meaningful 
constitutional recognition of Indigenous Australians.  

Our Constitution currently fails to safeguard the basic human rights 
standards that we might (mistakenly) assume are recognised 
and enforced. The federal Constitution expressly protects few 
fundamental rights and freedoms, even those that are stipulated have 
been interpreted narrowly by the High Court. Aboriginal and Torres 
Strait Islander people have suffered from this neglect, and been 
excluded in the history, the terms and the effect of the Constitution. 

We now have an opportunity to modernise and reform our 
Constitution to reflect the reality of prior Indigenous ownership, 
custodianship and sovereignty of Australia, and to recognise 
rights of equality, non–discrimination, and culture. Although the 
1967 referendum (which enabled the Commonwealth to make 
“special laws” for Indigenous people and mandated that they be 
included in the census), is considered one of the most ‘successful’ 
amendments to the Constitution, it did not adequately address 
the issues of recognition of Indigenous Australians and their 
legal and constitutional protection. What changes should we 
now embrace? It is important to find the right balance between 
identifying appropriate constitutional reform, and communicating 
the importance and necessity of reform to the wider Australian 
community. To remedy the injustices and omissions of the past, 
the ‘recognition referendum’ should include a number of reforms, 
however with that comes the risk of community and political 
division on the content and impact of the proposed changes. 

To start with, a new preamble to the Constitution is needed. 
It should embrace the true history and the special culture of 
Indigenous Australians, and their unique contribution to Australia. 
The constitutions of Victoria, NSW and Queensland have already 
successfully been altered to include similar acknowledgement.

Also, section 25, now an antiquated, redundant and racist section 
(dealing with the procedural matters where particular races are 
excluded from voting), reflects past discrimination against Indigenous 
peoples’ rights to vote. It should be deleted, but doing so will 
make no particularly great change to the ways the Commonwealth 
parliament makes laws regarding Indigenous Australians.

At the other end of the reform spectrum would be amendments 
to include specific constitutional protection of Indigenous rights, 
designated Indigenous seats in parliament, a guarantee of ‘free 
prior and informed consent’, or a guarantee of self-determination. 
The protections adopted by Canada are often raised as an example. 

The inclusion of specific Indigenous rights in the Australian 
Constitution would be appropriate and would strengthen the validity 
and integrity of our constitutional system. 

Section 51(xxvi), which enables the Commonwealth to make 
“special laws” affecting particular races, must be deleted and 
replaced by a positive grant of power to make laws for Aboriginal 
and Torres Strait Islander people.

To ensure the Commonwealth makes only ‘beneficial’ laws, there 
must be a constitutional prohibition on racial discrimination inserted.  
Many Constitutions contain such guarantees, and this would be 
consistent with Australia’s international commitments under the 
Convention on the Elimination of Racial Discrimination (CERD), 
and other human rights treaties. A general ‘equality clause’ is a 
desirable inclusion in a Constitution that seriously lacks human 
rights standards. Such a clause could guarantee ‘equal treatment 
before and under the law, and equal protection and benefit of 
the law without discrimination’ as found in many comparable 
nations’ constitutions. However this goes further than recognising 
Australia’s Indigenous people, and so may struggle to be approved 
at referendum. A more focused ‘anti-discrimination’ clause, 
specifically prohibiting racial discrimination in the terms Australia 
has already adopted in the Racial Discrimination Act 1975 (Cth) or 
the CERD should be adopted. Such a ‘non-racial discrimination’ 
clause should also provide that the Commonwealth and the 
states are still able to make laws that redress disadvantage, or are 
protective of Indigenous culture, language and identity. This would 
allow laws that address strategies promoting substantive (not just 
formal) measures of equality, and that recognise the special place 
of Australian Indigenous culture. It also would be consistent with 
Australia’s obligation to protect Indigenous culture under Article 27 
of the International Covenant on Civil and Political Rights (Australia 
signed onto this in 1980) and the UN Declaration on the Rights of 
Indigenous People (we endorsed this in 2009). 

The Commonwealth (and the states) also should be empowered 
to make legally enforceable agreements with Indigenous 
communities. Agreements are currently being made all around 
Australia, such as Indigenous Law Use Agreements, Native Title 
determinations, land rights grants as well as many other forms. 
This agreement making power might ultimately also apply to a 
Treaty, or negotiated settlement agreement, which recognises the 
distinct rights of Australian Indigenous people, and sets in place 
national standards. Such an agreement is only realistic if there is 
widespread community momentum in favour on embarking on the 
process; however enshrining an agreement making power in the 
Constitution (in a section modelled on s 105A in state agreements) 
would permit the Commonwealth to make such a comprehensive 
agreement without recourse to a second referendum.

Now that the twin orbits of political and public sentiment may finally 
have coalesced, and the opportunity to recognise the special place 
of Indigenous people in our constitutional and legal framework has 
arrived, let’s not allow arguments about imperfect timing or political 
timidity to eclipse the ‘constitutional moment’; coherent and concrete 
changes to our governing legal instrument are now overdue.

Discussion papers and other materials on the debate on 
constitutional recognition of Indigenous Australians can be 
found at www.youmeunity.com.au

Opinion by Centre 
Deputy Director, 
Melissa Castan
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Victor’s Justice: Selecting the 
Targets of International Tribunals

The Nuremberg and Tokyo tribunals at the end of World War 
II have been roundly criticised as examples of victor’s justice. 
In contrast, the International Criminal Court’s model of an 
independent prosecutor has been seen as a positive step 
towards international justice. However, Professor William 
Schabas, Director of the Irish Centre for Human Rights at the 
National University of Ireland, Galway, has argued that far 
from solving the problem of victor’s justice, the ICC has only 
obscured it.

Speaking at a Castan Centre event sponsored by Holding Redlich, 
Professor Schabas traced the history of the phrase “victor’s 
justice” back to its emergence in the wake of the post-World War 
II military tribunals. The phrase referred to the one-sidedness of the 
trials, in which only the crimes of the European Axis powers and 
Japan were prosecuted. This was partly a jurisdictional limitation, 
as the Nuremberg Trials were expressly limited to the “punishment 
of the major war criminals of the European Axis countries”. It was 
also a political limitation, evidenced by the fact that the American 
deputy prosecutor was William Donovan of the OSS, a forerunner 
of the modern CIA. Part of Donovan’s role was to ensure that 
leading Nazis who had made deals with the US to bring the war to 
a quicker conclusion were not prosecuted.

Following a period of hibernation, largely due to the Cold War, 
international criminal tribunals returned to favour in the 1990s, 
with the establishment of the International Criminal Tribunal for 
the former Yugoslavia and the International Criminal Tribunal 
for Rwanda. These tribunals were heralded as a solution to the 
problem of victor’s justice as they were no longer politically 
controlled. In particular, the prosecutor was free to prosecute all 
parties involved in the conflicts in question. And yet, as Professor 
Schabas pointed out, both tribunals were established by the 
Security Council and thus dominated by the interests of the 
Permanent Members – the same powers (with the addition of 
China) who set up the Nuremberg and Tokyo tribunals.

In its original form, the ICC was envisioned as a permanent version 
of the ICTY and the ICTR, effectively on stand-by until the Security 
Council directed it to investigate a particular case. However, with 
the end of the Cold War the middle powers, including Australia, 

saw an opportunity to exert more influence and so a key feature 
of the ICC as we know it today is an independent prosecutor who 
decides for himself what he will investigate. The Security Council, 
and nations who are members of the Court, may only request that 
the prosecutor investigate a particular matter.

Ostensibly at least, the ICC therefore replaced the political criteria 
of who to prosecute with judicial ones. But as Professor Schabas 
argued, the criteria which are supposed to guide the prosecutor’s 
decisions are so broad as to be practically useless, at least as legal 
norms. In deciding to prosecute a particular crime, the prosecutor 
is supposed to consider the gravity of the crime and whether or not 
prosecution would be contrary to the interests of justice.

Professor Schabas used the examples of the Lord’s Resistance 
Army in Uganda and British soldiers in Iraq to show that the 
ICC’s independent prosecutor lacks a satisfactory methodology 
for justifying his decisions to prosecute and not to prosecute. In 
deciding to prosecute the LRA, who are the rebel party, and not 
the government, Luis Moreno-Ocampo claimed that the Ugandan 
government’s atrocities were not sufficiently grave. In short, 
there were not enough bodies. Yet, as Professor Schabas asked, 
shouldn’t we be even more worried when a government kills 
innocent civilians?

In the same way, Moreno-Ocampo chose not to investigate claims 
that some British soldiers had murdered and tortured around a 
dozen civilians in Iraq, saying that the low number of deaths made 
it insufficiently grave. But when rebels in Darfur killed almost 
exactly the same number of peacekeepers, Moreno-Ocampo 
chose to prosecute on the grounds that the killing of peacekeepers 
constituted a grave offence. The death of innocent civilians, it 
seems, is a matter of less importance.

However, Professor Schabas was not entirely critical of the 
prosecutor’s decisions. As he acknowledged, the prosecutor’s 
potential jurisdiction is enormous – the territories of the 115 
member states as well as the actions of citizens of member states 
anywhere in the world. With very limited resources, the ICC and 
the independent prosecutor have to make hard decisions about 
where the energy of international justice will be directed. The 
problem, according to Professor Schabas, is that the nature of 
that decision has been made less transparent. The independent 
prosecutor has been modelled on a national prosecutor, whose role 
it is to prosecute all crimes that occur within a nation.

It is a model that doesn’t fit with the realities of the international 
community. Though Professor Schabas didn’t endorse returning the 
decision-making power to the Security Council, he did suggest that 
it should rest with an accountable and credible political body.

At the very least, the decision to prosecute in the Nuremberg and 
Tokyo trials was a transparently political one. The trials also provided 
a clear narrative of history that might have been muddled if Allied 
commanders were prosecuted alongside Nazi war criminals. As 
Professor Schabas provocatively suggested, that may be why 
victor’s justice is not necessarily a bad thing after all.

Professor Schabas visited Australia as a Holding Redlich 
Distinguished Visiting Fellow. 

By André Dao

Professor Schabas discusses victor’s justice.
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The Victorian Charter: a case of 
inappropriate transplants?

Does the Victorian Charter of Human Rights and 
Responsibilities borrow too heavily from solutions developed 
in specific jurisdictions overseas? Dr Angela Ward posed this 
question at a Castan Centre event co-hosted with the Human 
Rights Law Centre in August. At the time Dr Ward was a 
practising member of the London Bar and Adjunct Professor 
in European Union and Human Rights Law at the University 
College Dublin. She has since taken up an appointment as a 
Référendaire at the Court of Justice of the European Union 
in Luxembourg, and is working on a commentary on the EU 
Charter of Fundamental Rights.

The Victorian Charter drew much of its inspiration from the UK 
Human Rights Act. The drafters of the HRA were motivated by 
the fact that too many cases were going to the European Court of 
Human Rights in Strasbourg because of insufficient human rights 
protections in the UK. It was a matter of “bringing rights home”. In 
order to do so, the HRA had to capture all of the rights protected in 
the European Convention on Human Rights, regardless of whether 
or not breaches of those rights occurred through primary legislation, 
delegated legislation or an act of executive discretion.

What made the HRA unique was that it had to implement the 
ECHR within the established pillars of British constitutional and 
administrative law. Unlike in Canada, British courts cannot strike 
down legislation passed by parliament. However, the crucial part of 
the Act lies in Section 6, which states that it is unlawful for a public 
authority or private authorities exercising public functions “to act in 
a way which is incompatible with a Convention right.” This meant 
that delegated legislation and acts of executive discretion which 
breached a Convention right would be invalidated, and the court 
could apply whatever remedy it considered “just and appropriate”, 
provided that the human rights wrong was not compelled by 
primary legislation. On the other hand, it meant that primary 
legislation that could not be interpreted consistently with human 
rights was declared incompatible.

According to Dr Ward, this British model may not have been an 
ideal transplant for the Victorian context. Firstly, there is a lack of 

clarity in the Victorian Charter on whether delegated legislation 
falls if it cannot be interpreted compatibly with Convention rights, 
and the breach of human rights is compelled by a piece of primary 
legislation. This ambiguity is a result of the Charter’s definition of 
“statutory provision[s]” to which a declaration of incompatibility 
can be attached. It includes “an Act (including this Charter) or a 
subordinate instrument or a provision of an Act (including this 
Charter) of a subordinate instrument” (emphasis added). In 
other words, under the Charter, “statutory provisions” attract a 
declaration of incompatibility. Under the UK HRA, the declaration 
of incompatibility is directed at primary legislation, not subordinate 
legislation. As mentioned, the declaration of incompatibility was 
designed to meet the problem, under British constitutional law, 
of there being no authority in the hands of courts to strike down 
primary legislation.

Secondly, Dr Ward observed that the Charter was a top-down 
instrument which borrowed heavily from Canadian, New 
Zealand and British human rights instruments, all of which had 
been crafted from the bottom-up to accommodate their local 
tenets of constitutional and administrative law. Dr. Ward pointed 
to parts of the Brennan Report as an example of bottom-up 
recommendations, designed to accommodate the Australian 
context, such as amending the Administrative Decisions Judicial 
Review Act and the Acts Interpretation Act. She suggested that 
this type of approach might be preferable, given that it attempts 
to bring the International Covent on Civil and Political Rights 
into Australian law by reference to established principles of the 
Australian legal system.

However, Dr Ward finished on a rather more hopeful note. 
Speaking about the (then) pending High Court decision in R v 
Momcilovic, she dismissed fears that it could mean the end of the 
Charter. On the contrary, it could be an opportunity for the Charter 
to accommodate the pillars of the Australian Constitution. Dr Ward 
suggested amending the Charter to clarify whether delegated 
legislation that breaches human rights falls (or does not fall) when 
the human rights breach is not compelled by a piece of primary 
legislation which could not be interpreted in conformity with human 
rights. This was important because most human rights breaches 
arise in exercise of administrative and executive discretion, rather 
than in primary legislation. It also affects the range of remedies 
available to correct the human rights wrong. She also suggested 
that the Charter be made more user-friendly through better drafting, 
for example, by moving the rights protected from the middle of 
the Charter to a schedule, or a section that is separate from the 
provisions on the “mechanics” of the Charter’s application under 
Victorian law. At present the latter provisions are shared between 
the beginning and the end of the Charter, with the substantive 
rights splitting them. 

What became clear from Dr Ward’s talk was that changes to the 
Charter may be inevitable. However, amendment to the Charter 
could make it clearer and more effective. Her final words of advice 
were particularly pertinent for those in the audience concerned about 
the future of the Charter, as she reminded everyone that whenever 
human rights legislation is introduced in any jurisdiction, there will 
always be plenty of debate. The best thing human rights advocates 
can do is to stay calm and continue to do their good work.

By André Dao

Dr Ward explains the UK Human Rights Act.
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Religion and Society After the 
Cikeusik Murders

On 6 February 2011 three Ahmadiyah Muslims were murdered 
by a mob in Cikeusik, a small village in the Indonesian province 
of Banten in West Java. The attacks have brought increased 
attention to West Java as a region of religious conflict. In 
conjunction with the Monash School of Political and Social 
Inquiry, the Castan Centre hosted three educators and religious 
leaders from West Java to discuss why religious violence has 
broken out in a region of Indonesia known for its embrace of 
Western and Islamist modernism.

Dr Julian Millie of the Anthropology section of the Monash School 
of Political and Social Inquiry introduced the topic and the speakers. 
He told the audience that 97% of the population of West Java are 
Muslims, of whom the Sundanese are the ethnic majority. Despite 
this, Bandung, the capital of West Java, has long been the centre 
of Western modernism in Indonesia. The first tertiary institution 
in Indonesia was established in Bandung, and former president 
Sukarno referred to the city as his passport to a white world. In this 
context, the low-level violence and intimidation of non-mainstream 
religious groups, including the Ahmadiyah sect, has caused some 
confusion among Indonesian commentators. Indeed, the depth 
of the animosity towards the Ahmadiyah is such that a 2008 law 
passed by the national government requiring the Ahmadiyah to 
stop spreading their views and to stop calling themselves Muslims 
failed to quell anti-Ahmadiyah feeling. The shock of the events 
in Cikeusik was compounded when the 12 found guilty of the 
murders were given sentences of between 3 and 6 months.

For Professor Dadang Kahmad, director of Post-Graduate Studies 
at Islamic State University in Bandung and former West Java 
chair of Inter-Religious Harmony Forum, the attacks went against 
the grain of Sundanese culture. According to Professor Kahmad, 
the dominant Sundanese culture of West Java is generally a kind 
and friendly one, based on a love for each other. The Ahmadiyah 
sect has been in West Java since the 1930s with relatively few 
problems. To explain the change in attitudes, Professor Kahmad 
argued that it is impossible to understand the religious conflict 
without reference to the conflict currently occurring between the 
people and the state. The latter vertical conflict has led to a socio-
economic and legal crisis which has eroded people’s trust in their 
government. This alienation fuels what Professor Kahmad called 
emotional illiteracy – the inability of some Sundanese people to 
express their anger and frustration in a constructive way, instead 
turning their anger horizontally towards other social groups.

In a short presentation, Professor Asep Saepul Muhtadi, former 
Dean in the Faculty of Predication (Dakwah) and Communications 
at Islamic State University and adviser to the West Java Provincial 

Government on social inclusion, spoke more specifically about 
Cikeusik itself. A small village four hours from Bandung, Professor 
Muhtadi said that only two houses in the village actually belong 
to the Ahmadiyah. The immediate cause of the violence was 
the arrival in Cikeusik of an additional 17 Ahmadiyah Muslims. 
However, according to Professor Muhtadi, the real cause of the 
violence is the ideological exclusiveness of Islam. This means that 
the Sundanese Muslims are unable to accept the divergent beliefs 
of Ahmadiyah Muslims as a difference of opinion, instead insisting 
that the Ahmadiyahs are not Muslim at all. Interestingly, Professor 
Muhtadi also claimed that increased political freedom in the post-
New Order era had made the expression of sectarian antipathy 
more likely.

The final speaker was Mr. Hendar Riyadi, a lecturer at the Islamic 
State University and a member of the Muhammadiyah Young 
Intellectuals Network (JIMM). In contrast to the previous speakers, 
Mr. Riyadi argued forcefully that the attacks in Cikeusik were the 
manifestation of the Islamic world view in West Java, which he 
characterised as minimalist and puritanical. In particular, he criticised 
it for its orientation towards formal doctrinal aspects which leaves 
West Javanese Muslims incapable of accepting other beliefs. This 
negative theology offers no compromise or consensus towards 
pluralism. According to Mr. Riyadi, such a world view leads to 
fierce reactions when doctrinal positions are challenged by non-
mainstream groups such as the Ahmadiyah, whereas the material 
deprivation of the people is largely ignored. For Mr. Riyadi this is 
particularly insidious because poverty is ultimately at the heart of 
religious violence.

However, he did end on a more conciliatory note as he 
acknowledged that there are religious groups in the region which 
talk about a concept of religion that is inclusive and friendly. 
Unfortunately, such talk currently seems to be limited to the elites 
without reaching down to grassroots level. Mr. Riyadi ended by 
pointing out a weakness in Indonesian civil society that was a 
common theme throughout the night. Judging by the first hand 
experience of the three panelists, it seems that until the ostensible 
political freedom in Indonesia is matched by social and economic 
equality, political expression will continue to take the form of 
religious violence displayed so tragically in Cikeusik.

The visit of Professor Kahmad, Professor Muhtadi and Mr 
Riyadi was supported by the Monash University School of 
Social and Political Inquiry

By André Dao

Professor Muhtadi talks about the Cikeusik murders.

Professor Kahmad pauses for the translator.
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Western Sahara:
Living Dangerously Under 
Moroccan Occupation

The troubled region of Western Sahara has been a disputed 
territory since before Spain ceded control to Mauritania and 
Morocco in 1976. In 1991, a ceasefire was negotiated between 
the Polisario Front, the  Saharawi national independence 
movement, and the Moroccan government, promising a 
referendum of self-determination for the people of Western 
Sahara. Two decades later, the referendum has still not 
occurred, and Western Sahara remains under Moroccan 
occupation. Aicha Dahane, international officer of the Forum 
for the Future for Saharawi Women, spoke at a Castan Centre 
event to a keen audience about her personal experiences 
growing up in Western Sahara.

Ms. Dahane began by expressing her sincere thanks to the 
audience for listening to her story. She was born in Western Sahara 
and spent what she described as a difficult childhood there. When 
she was twelve, her twenty-year old eldest brother, Brahim, was 
abducted by the Moroccan government. He spent four years in 
prison without being charged, let alone facing trial. During that time, 
Ms. Dahane and her family had no knowledge of his whereabouts 
or his safety. His eventual release in 1991 was attributable in 
large part to the pressure exerted by international organisations 
like Amnesty International on the Moroccan government. But as 
Ms. Dahane acknowledged, the day of her brother’s release was 
a bittersweet one, given that more than 500 political prisoners 
remained unaccounted for.

Although Ms. Dahane was able to study law at Rabat University in 
Morocco, she told the audience that as simple an act as wearing her 
traditional clothes could draw hostile attention. Eventually, she was 
forced to seek asylum in the UK in 2002 which meant that she was 
not able to finish her law degree although she had completed three 
years of the four year course. However, this was not the end of her 
family’s trouble, as Brahim was arrested again in 2006 and held for 
six months without charge after being involved in a demonstration 
at which a Saharawi man was beaten to death for raising a Western 
Saharan flag. In 2009, Brahim was again arrested with six others 
(known as the Casablanca Seven) at Casablanca’s airport on their 

way back from visiting the Saharawi refugee 
camps. He was released on bail on 18 April 
2011 after 18 months imprisonment.

Ms. Dahane, who had just come from 
Western Sahara and Morocco where she 
had been giving evidence at Brahim’s trial, 
spoke passionately about her brother’s plight 
and the struggles of her people. She said 
that the Saharawi are treated like second-
class citizens who do not even benefit from 
their own natural resources. In fact, one of 
Western Sahara’s major natural resources is 
phosphate, which Ms. Dahane was surprised 
to learn was imported by three Australian 
companies – Incitec Pivot, Wesfarmers-CSBP 
and Impact Fertilisers. She urged the audience 
to put pressure on these companies to stop 
all practices which support the Moroccan 
occupation, including the importation of 
phosphate.

Dr. Benjamin MacQueen, from the School of Political and Social 
Inquiry at Monash University, then spoke briefly about the 
international legal framework surrounding the dispute in Western 
Sahara. According to Dr. MacQueen, the situation is framed by 
two UN resolutions, the first being resolution 1514 in 1960, on 
the granting of independence to colonial countries and peoples. 
The second was resolution 2229 in 1966, which was a binding 
resolution on Spain to organise a referendum of self-determination 
in the Territory. Spain duly conducted a census in 1974 which 
would later become crucial to plans for a referendum, but by 
1976 control was  handed over to Morocco in violation of UN’s 
doctrine of decolonisation. Despite the establishment of the United 
Nations Mission for the Referendum in Western Sahara in 1991, 
a referendum has still yet to take place. The three options for a 
referendum, if one was to take place, would be independence, 
autonomy within Morocco or integration with Morocco. An 
audience member raised the issue of the historic ruling of the 
International Court of Justice of 16 October 1975 which affirmed 
unequivocally that Morocco had no historical or sovereign title over 
Western Sahara and that the indigenous Saharawis were entitled to 
exercise their inalienable right of self-determination in accordance 
with UN General Assembly resolution 1514.

The event ended with a lively and spirited question and answer 
session. In particular, one audience member questioned Ms. 
Dahane’s claim that the Saharawi people constitute a distinct 
culture from the Moroccan people. Ms. Dahane’s response drew 
appreciative applause from the audience as she argued that 
although the Saharawi people are in fact a distinctive culture, they 
will always be neighbours with Morocco. She finished by saying 
that any long-term solutions in the region must therefore involve 
both independence for Western Sahara and a better working 
democracy in Morocco.

Aicha Dahane’s visit to Australia was supported by the 
Australia Western Sahara Association.

By André Dao

Centre Director Professor Joseph moderates a question from the audience while 
Aicha Dahane (centre) and Dr. Macqueen (left) look on.

November 2011
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Castan Conference 2011

This year’s Castan Centre Annual Conference was a sell-out 
again as members of the human rights community from all 
over Australia met to discuss topics ranging from corporate 
social responsibility to a human rights approach to drugs. 

The US Consul General in Melbourne, Michael Thurston, opened 
the conference with a thought provoking talk about corporate 
social responsibility and the “right to connect”. According to Mr. 
Thurston, the US government has been working on increasing 
corporate social responsibility and internet freedom, and sees the 
two as interconnected. Mr. Thurston’s contention that human rights 
can be better protected by showing companies that the “good 
thing to do can also be the smart thing to do” was vigorously 
questioned by audience members. Appropriately for a session 
about the internet, many people logged onto Twitter to follow the 
Castan Centre’s updates and to tweet their own responses to the 
conference speakers. The online interaction continued all day and 
added perspectives from all over the country in real time.

During the short break the audience mingled and helped 
themselves to tea and coffee before returning to the second 
session, which focused on Indigenous human rights issues. 
Professor Megan Davis, director of the Indigenous Law Centre 
at the University of New South Wales and member of the United 
Nations Permanent Forum on Indigenous Issues, spoke about the 
need for the recognition of Aboriginal and Torres Strait Islander 
people in the Constitution. A tone of caution permeated Professor 
Davis’ address, a legacy of what she called “Aboriginal fatigue”. 
Referring to Kevin Rudd’s Apology in 2008, she said that at the 
time it had an enormous effect on Indigenous communities, with 
many Aboriginal people saying that they felt proud and connected 
to the Australian nation for the first time. However, the lack of real 
progress following the Apology has led to renewed feelings of hurt, 
sadness and exclusion. 

Rex Wild QC, the co-author of the Little Children are Sacred report, 
followed on from Professor Davis. He spoke about the ongoing 
legacy of the Northern Territory Intervention, and again his tone 
was heavy  with the pessimism that often accompanies discussion 

of Indigenous issues in 
Australia. Having seen his 
report used to justify an 
intervention that ignored its 
central recommendation – 
local consultation – Mr Wild 
has found himself becoming 
ever more frustrated by the 
endless reports produced 
and subsequently ignored by 
the Federal government.

After a light lunch and 
plenty of chatting, the 
audience settled back into 

the auditorium to hear Professor Tim McCormack speak about the 
International Criminal Court and Brigadier Lyn McDade speak about 
military justice. After opening with a joke about John Howard and 
the “other ICC”, Professor McCormack addressed criticisms that 
the ICC is ineffective and biased. Professor McCormack’s response 
to these criticisms was largely an optimistic one, as he argued that 
a large proportion of the ICC’s current problems will be solved with 
patience. His conclusion was that establishing a court takes time, 
and he predicted that three or four cases will be concluded by 2014.

Brigadier Mcdade brought the discussion closer to home with 
her discussion of military justice in Australia. Despite being wary 
of starting with a joke, she did leave the audience incredulously 
amused at her examples of “soldiers behaving badly”. The 
questions from the audience that followed showed that the 
audience were particularly interested in the responsibility of a soldier 
and how it might be different from that of an ordinary citizen.

The day ended with a three part session started off by Professor 
Samina Yasmeen, Director of the Centre for Muslim States and 
Societies at the University of Western Australia. She spoke 
about the phenomenon of Islamaphobia and its relationship to 
multicultural Australia. For Professor Yasmeen, multiculturalism 
is not new nor is it particular to the Western world – it is simply 
the process of learning about other cultures and learning to live 
comfortably together.

The final two speakers both addressed health issues and their 
relationship with human rights law. Dr Alex Wodak AM is the 
President of the Australian Drug Law Reform Foundation and 
Director of the Alcohol and Drug Service at St Vincent’s Hospital in 
Sydney. He has been campaigning for over 25 years for drug law 
reform, and at the conference he urged the audience to consider 
the human rights implications of draconian drug laws, in particular 
freedom of association, the right to health care and equality rights. 
The final speaker of the day was Dr Charlie Corke, Senior Specialist 
in the Intensive Care Unit at Geelong Hospital. He argued that 
rather than strive for euthanasia, which is controversial and difficult 
to implement, we should be trying to avoid dysthanasia – or a 
bad, lingering death – through reform of the Medical Treatment 
Act. Otherwise, awful deaths will continue every day through the 
overzealous use of aggressive treatment and life support.

All in all, the conference was once again a resounding success. The 
attendees left the conference centre full of ideas, ready to continue 
these stimulating discussions online and in the broader human 
rights community.

Thank you to the sponsors of the 2011 conference: Corrs 
Chambers Westgarth (Major Sponsor), Holding Redlich 
(Conference Bag Sponsor), List G Barristers (Lunch Sponsor), 
Victoria Legal Aid (Sponsor), and Futureye, Minter Ellison, 
Law Institute of Victoria and the Alan Missen Foundation 
(Supporters).

Centre Deputy Director Dr. Gerber and Brigadier Lyn McDade.

Professor Yasmeen talks about Islamaphobia.

Megan Davis takes a question 
from the crowd.
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Same-sex adoption the focus for 
Mooting Competition

The 2011 Charter of Rights Moot once again gave students 
the opportunity to test their advocacy and legal analysis on 
a scenario drawn from the Victoria Charter of Human Rights 
and Responsibilities Act 2006. This year’s problem focused 
on a same-sex couple who want to adopt the foster child in 
their care. Despite meeting all the normal requirements for 
adoption, their application is denied in the County Court. The 
judge cites sections 10A and 11 of the Adoption Act, which 
limit adoption to individuals and heterosexual couples. The 
same-sex couple refuse to adopt individually and instead make 
a claim to the Court of Appeal. The moot problem asks whether 
preventing a same-sex couple from adopting a child breaches 
their human rights.

Ten teams from Victorian law schools competed in the 5th annual 
Charter of Human Rights and Responsibilities Moot Competition, 
which has been generously sponsored by Clayton Utz. During 
two preliminary rounds, teams from Monash, Melbourne, Deakin, 
La Trobe and Victoria Universities had the opportunity to represent 
the appellant and respondent before Clayton Utz solicitors who 
served as the judges. This year the preliminary rounds were 
incredibly close, with only a handful of points separating the top 
four teams (two each from Melbourne University and Monash 
University) who eventually progressed to the semi-finals.

In both semi-finals Monash University and Melbourne University 
battled it out for a place in the Grand Final. Their submissions faced 
even more scrutiny under the questioning of the bench which 
consisted of Melbourne barristers Simon McGregor, Richard Wilson 
and Alistair Pound, and Sally Sheppard from Clayton Utz. After a 
round in which the more technical aspects of the Charter came to 
the fore, both Melbourne University teams emerged victorious, 
ensuring an all-Melbourne Grand Final.

Nerves were running high by the time the Grand Finalists got 
up to present their cases in the Court of Appeal before a very 

distinguished bench. Presiding over the moot was her honour, 
Justice Marcia Neave of the Court of Appeal, the Honourable Judge 
Felicity Hampel of the County Court and Professor Spencer Zifcak, 
Allan Myers Chair of Law at the Australian Catholic University. 
Representing the same-sex couple appellants were Thomas Bland, 
Glyn Ayres and Julia Freidgeim. Emma Poole, Nahal Zebarjadi 
and Jennika Anthony-Shaw represented the State of Victoria. 
The appellants submitted that the Court of Appeal’s decision in 
Momcilovic was wrong – a brave move considering Justice Neave 
had been involved in that decision. The respondents on the other 
hand, submitted that the County Court interpreted the relevant 
provisions of the Adoption Act compatibly with the Charter in not 
making the adoption order. Unsurprisingly, questions from the 
bench came thick and fast, and it was a real pleasure to see the 
students respond so well under pressure.

In the end, the judges declared the appellant team the winners, 
the second year running a Melbourne University team has won the 
competition. They took home $3,000 while the runners-up received 
$1,000. Once again the moot competition was a great success 
thanks to the help of the coordinators from each university, and the 
support of Clayton Utz staff and the Court of Appeal.

The 2011 competition was again generously supported 
by Clayton Utz. 

Glyn Ayres from Team 3 argues the appellant’s case.

(l-r) Dr. Paula Gerber, the Honourable Judge Felicity Hampel, her 
Honour Justice Marcia Neave and Professor Spencer Zifcak. 
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Young students discuss social 
media and free speech

For students in years 10-12, social media is often a part of 
everyday life, so their views on whether “social media is free 
speech gone mad” are particularly interesting. This was the 
topic of this year’s Writing for Human Rights Essay Competition, 
and the diversity of responses testified to the fact that young 
people are more than capable of engaging with the complexities 
of social media and human rights. Across the many submissions 
the standard was very high, as these young students argued 
their points with clarity and originality.

On one side of the debate students passionately defended social 
media as an exciting new form of expression used by social 
movements demanding change or raising awareness. On the other 
hand, students were also concerned that unchecked use of social 
media has led to incidents of cyber bullying and vilification.

With many outstanding contributions, the judging panel had a difficult 
choice. They eventually settled on Daniel Lopez from Emmanuel 
College as the winner of the 2011 competition and the iPad 2. Daniel 
argued that far from being “free speech gone mad”, social media 
is simply a new and powerful form of free speech. He drew on 
examples from the “Arab Spring” to show that social media can be 
a powerful tool for expression, organisation and communication in 
countries where free speech is severely limited. As such, he argued, 
social media is a sensible extension of people’s basic human rights 
and liberties. His essay is reproduced following this article.

Another great essay came from Cynthia Huang of MacRobertson 
Girl’s High School, which claimed the second prize of an iPad 2. 
Cynthia looked at the roots of free speech in Article 19 of the 
Universal Declaration of Human Rights, which describes freedom of 
expression as the right to “seek, receive and impart information and 
ideas.” She argued that our modern understanding of free speech 
needs to return to this concept of the development of ideas in order 
to avoid offensive and hateful speech being protected by freedom 
of expression. Karan Dhamija from Melbourne High School was 
awarded the third prize, which was also an iPad 2. Karan argued 
that because social media is in its infancy, we do not have adequate 
means of censoring hateful expression without also removing its 
ability to facilitate positive social change.

The high quality of the submissions meant that four Certificates 
of Commendation were also awarded. The recipients were Mardy 
Bridges from Casterton Secondary College, Christine Li from 
MacRobertson Girls’ High School, Fergus Peace from Melbourne 
Grammar School and Thomas Posa from Melbourne High School.

The winners were presented with their awards at a ceremony 
following the 2011 Costello Lecture, hosted by the Monash Law 
Faculty. The students and their families had the opportunity to listen 
to Brian Walters SC speak about enlarging our vision of rights to 
include the rights of non-humans.

The prizes for the 2011 Essay Competition were donated 
by the Office of Deputy Vice Chancellor (Education) at 
Monash University.

The competition winner, Daniel Lopez, with Centre Director 
Professor Joseph. 

Cynthia Huang receiving second prize from Professor Joseph.
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Winning essay, 2011 Writing for Human Rights Essay Competition

Social media is free speech 
gone mad
The atmosphere is tense, yet a seemingly uncontainable 
excitement pervades the air. Chants and banners proclaiming 
change overpower the senses of those who are present, and 
the revolutionary spirit is well and truly alive. These seemingly 
romantic scenes have been observed across the Arab world 
in recent months, where people have fervently displayed their 
desire for regime change in what has become known as the 
“Arab Spring”. This collection of revolutions and rebellions 
has one defining aspect that differentiates it from previous 
demands for human dignity - the integral role of social media 
as a vehicle for free speech. For despots and dictators, social 
media is viewed as a form of free speech ‘gone mad’. Though 
for everyday citizens, forms of social media such as Twitter and 
Facebook have become an alternative vehicle for people to 
express themselves freely. Moreover, the recent events highlight 
the capacity for social media to act as a tool for agitating social 
and political change. In this part of the globe, social media is not 
a form of free speech ‘gone mad’, but is simply a liberating and 
empowering force.

Freedom of speech is generally regarded as a basic and fundamental 
human right. In spite of this, free speech is limited or tightly 
controlled in many countries throughout the world. While these 
nations may have provisions for freedom of speech provided in 
their constitutions, it is often severely curtailed in practice. In Syria 
for example, ‘The Press Law’ of 2001 provides the government 
with broad control over the print media. It prohibits reporting on 
subjects considered to be sensitive by the government, which 
includes material relating to “national security” or “national unity”. 
The breaking of these laws may lead to monetary fines of up to 
US$20,000 or prison sentences of up to three years. More cases of 
government restriction can be observed throughout the Arab world, 
with international watchdog Freedom House designating the press 
in Libya, Saudi Arabia, Tunisia and Jordan as “Not Free”. Since the 
majority of Arab nations are governed by authoritarian regimes and 
dictatorships, freedom of speech is restricted in order to maintain 
control over the population, in addition to curbing the capacity for 
political dissidents to voice their concerns and hence undermine 
the ruling regime. The advent of social media in this environment 
is therefore clearly not free speech ‘gone mad’, but is a sensible 
extension of people’s basic human rights and liberties. 

In spite of the limited capacity for freedom of speech to be practiced 
in Arab nations, social media has exploded as an alternative beyond 
the control of the state. While print and television are tightly 
controlled by these regimes, social media and networking sites 
are much more troublesome for them to control. Even in countries 
where social media is prohibited by the ruling regime, government 
firewalls are easily bypassed by the tech savvy at internet cafes. The 
first Arab nation to witness a revolution was Egypt, with President 
Hosni Mubarak resigning on 11 February 2011 after a rule spanning 

three decades. His resignation was prompted by massive protests 
held by demonstrators, who were responding to the deep-seated 
political and social ills in Egypt at the time. These demonstrations 
were not incited by traditional forms of media such as print, but 
instead the agitation for a revolution was spread by means of 
social media, to the extent that some have dubbed it a “Twitter 
Revolution”. It allowed for the population to circumvent tough 
government laws on traditional media and push for social and political 
change without hindrance from the government. Through the use 
of Facebook and Twitter, demonstrators were able to communicate 
with one another and engage with wider audiences to spread their 
cause, while also organising demonstrations and protests. Journalist 
Roger Cohen, from Cairo’s Tahrir square observed that a mere 
“tweet electrified the square” and that “the energy it generated was 
a reminder of the spirit of the moment when fear dissolves”. The 
use of social media did not go ‘mad’, but was sensibly used by the 
Egyptian people to agitate for change in the context of repressive 
government censorship. It became a viable voice for free speech, 
one powerful enough to free and liberate entire peoples.

The success in the use of social media in various revolutions in Egypt 
and Tunisia has drawn tremendous international praise. It is clear 
that social media has been an integral tool for freedom of expression 
in these countries, and has provided demonstrators with a vital tool 
for expression, organisation and communication. It must be noted 
however, that while social media has enabled significant advances in 
freedom of expression across the Arab world, it did not provide the 
motivation for an actual revolution to occur. This remains with other 
political and social forces, as lawyer and journalist Jeffrey Ghannam 
observes, “Deep-seated social ills - repression from the top and 
political and economic frustration from below - are at the core of 
protest sweeping the Arab world”. The preconditions required for 
a revolution to occur have been around before the emergence of 
social media, but only now are the voices of oppressed peoples 
being heard. Social media should then not be perceived as the cause 
of these revolutions and hence a form of free speech ‘gone mad’, 
but instead should be viewed as a viable and useful tool for pursuing 
social and political change. 

Social media has been an important communication tool in 
expressing and articulating the need for social and political change 
that have been held for decades prior to the revolutions. It is simply a 
new and powerful form of free speech. To describe these advances 
as an example of free speech ‘gone mad’, is to severely undermine 
the progress that the Arab people have made in asserting their 
inherit rights through new and emerging outlets. Due to social 
media, the voice of Arabs and other oppressed peoples are no longer 
passive or weak, but are active and powerful. It is a liberating and 
influential tool, empowering people through free speech and freeing 
them from the shackles of oppression.

By Daniel Lopez, Emmanuel College
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Garma Festival 2011
As law students at Monash, an internationally ranked 
university, we tend to view ourselves as global citizens. The 
continuing expansion of technology and the importance of it 
in our education only contributes to the development of such 
a perspective. The world is literally our oyster; everything is 
accessible and the Western concept of one’s ‘right to know’ 
has, arguably, become more prevalent.

Such an approach of entitlement to all knowledge can be 
contrasted to the concept of obtaining knowledge as it is defined 
(albeit differently depending on the community) in Indigenous 
Australia. Knowledge in such contexts is regarded as a privilege. 
It is in considering and respecting this approach that a university 
student discovers the limitations placed on their ability to ‘learn’ 
about Indigenous Australian culture. Even if provided with the 
opportunity, there is also the issue of ensuring that one is learning 
about Indigenous knowledge and culture in an appropriate way. 
There are units on offer at Monash that focus on learning about 
Indigenous culture and knowledge, but how much can one truly 
learn about another culture within the confines of a classroom? Is 
the idea of manipulating such knowledge to fit within a Western 
curriculum structure appropriate, culturally respectful, and does it in 
fact do the knowledge justice?

It was with such limitations in mind, as well as concern about the 
lack of law electives with an Indigenous focus currently on offer at 
Monash, that I approached the Castan Centre with a proposal to 
organise a student trip to the Garma festival for 2011. Garma is an 
annual event that has been occurring since time immemorial and 
is held at Gulkula, a remotely located traditional meeting ground in 
Arnhem Land.  As an initiative of the Yothu Yindi Foundation, Garma 
has today evolved to be regarded as Australia’s leading cultural 
exchange event. It provides an opportunity for Indigenous people 
across the top end of Australia to celebrate cultural traditions 
and practices, through dance, song, music and art. The Garma 
festival is also host to a Key Forum involving academic discussions 
and presentations on language and culture, the theme of which 
changes annually and in 2011 was ‘Academic Excellence and 
Cultural Integrity’. The scope of the Key Forum, however, is never 
limited to a narrow interpretation of the theme, with presentations 
in previous years covering legal, educational, social, cultural, 
economic and medical issues.  With this diversity, I hoped that such 
an opportunity would have broad appeal and applicability to studies.  

The Castan Centre staff were incredibly enthusiastic about 
organising such a trip, and together we set about promoting the 
opportunity on campus. Student applications from a number 
of different faculties began to flow in, the group of lecturers 
accompanying us continued to grow and before we knew it, we 
had arrived in Arnhem Land for the festival! Garma lived up to its 
reputation as a unique experience where the Yolngu people provide 
others with the privileges of living on Yolngu-owned land and 
learning about Indigenous cultures and issues.  

We commenced each day at the festival by eating breakfast 
overlooking the Gulf of Carpentaria.  Each morning, despite having 
now attended the festival for three consecutive years, I found 
myself struck by the absolute privilege of being able to sit on that 
escarpment, look at that view and feel comfortable being there. 
The generosity of the Yolngu people in hosting others on their land, 
let alone such an enormous amount of people, is an aspect of this 
festival that perhaps is overlooked due to the humble nature of the 
Yolngu people. It is an aspect, however, that I believe is worthy 
of attention as it provides insight into the power of forgiveness 
and how this in turn allows for the creation and generation of an 
awareness of Indigenous cultures.

During the days, we floated between seminars that were 
conducted in shelters dotted around the campsite. Time’s 
presence, as a Western concept, is not felt, with seminars tending 
to commence when those involved are ready. Adaptability is 
the key to enjoying the festival, as seminars may or may not run 
due to different reasons such as logistical difficulties in ensuring 
participants arrive at Gulkala. Seminar participants varied from 
academics, professionals, politicians, community workers and 
community leaders to Indigenous and non-Indigenous youths. 
Each is willing to share their experiences and provide their advice 
in the hope of contributing to the painting of a holistic image of the 
Indigenous issues in focus. This unique combination of speakers 
creates engaging, broad and open discussions of Indigenous 
issues, providing invaluable learning opportunities for all involved. 
These discussions represent the essence of the Garma experience; 
the positive representation of Indigenous cultures that is often 
sadly absent from the Australian media’s portrayal of Indigenous 
cultures. It is difficult to articulate beyond this point the true value of 
the Garma experience. It is something that I strongly believe must 
in fact be ‘experienced’. While one can read through the report 
that is compiled after each Garma Festival, it does not compare 
to having this information conveyed in an interactive environment 
while living in one of the most remote locations in the country.  It is 
my hope that the Garma experience can be made accessible to all 
Monash students through funding of a subsidy or inclusion in the 
Monash Passport.

While the Garma festival does have this serious element woven 
through the forums on offer, it is also a lot of fun!  With local bands 
performing every night, an art gallery in the bush, the opportunity 
to spend the evening stargazing with absolutely nothing 
obstructing one’s view, and the chance to visit some of the most 
beautiful beaches one could ever find, this experience does not 
disappoint. Each night, as one lies in one’s tent, the silence of the 
bush is only interrupted by the myriad of thoughts emanating from 
the stimulus of the day’s experiences.

By Sarah Griffin

Monash students before a festival event.

The Monash contingent at their campsite.
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2012 Global Interns take off for 
the opportunity of a lifetime 

The 2012 Global Internship Program has once again expanded 
to now include eleven placements. These include exciting new 
opportunities with Plan International in Haiti and International 
Criminal Law Services in The Hague, as well as a welcome 
return to the Centre for Constitutional Rights in New York. 
With an outstanding pool of applicants, the final decision was 
a very difficult one. The students eventually chosen to make 
up the 2012 Global Intern cohort were all amazing candidates, 
and at the time of press were preparing to head off to their 
assignments, having undertaken a cross-cultural training course. 

Elisabeth Howard will be travelling to Haiti for our first ever 
internship with Plan International. Elisabeth has already had plenty 
of experience overseas having worked with youth in Bosnia 
Herzegovina and homeless children in Cambodia. In Haiti she will be 
working on developing local procedures to ensure that Plan is able 
to do the utmost to avoid situations where children may be harmed.

Three interns will be heading for Africa: Kylie Pearce will be placed 
with the Human Rights Advocacy Centre in Ghana, where she 
will work on a variety of legal tasks, including asylum claims and 
Ghana’s HIV/AIDS laws. Kylie has previously volunteered with the 
Red Cross, the Asylum Seeker Resource Centre and Bahay Tuluyan 
Phillipines, a NGO in Manila which helps children in need of special 
protection. The other two Africa placements are at the incredible 
South-African organisation, Lawyers for Human Rights, where the 
interns will assist desperate refugees with asylum applications 
and other legal issues. The internship is supported as part of the 
Monash-Oxfam agreement. Sandra Murray and Divya Roy will 
be going to South Africa to intern with LHR. Sandra currently 
volunteers at the Peninsula Community Legal Centre and is the 
Grant Writer and Fundraising Assistant at Down Syndrome Victoria. 
Divya currently volunteers at the North Melbourne Legal Service 
and the HIV/AIDS Legal Centre.

After a year’s hiatus, 2012 will see the return of the Centre 
for Constitutional Rights placement in New York. Alison Cole 
is particularly passionate about the role the CCR has to play in 

keeping multi-national corporations accountable, as she is writing 
her Honours thesis on home state regulation of MNCs for human 
rights abuses. Alison will be joined in New York by Nabila Buhary, 
who will intern with Human Rights First. Nabila taught English at 
the Asylum Seeker Resource Centre for two years before realising 
that she wanted to make a greater impact and subsequently 
enrolled in law. Her passion for working with asylum seekers will 
be very important at HRF which has been a long-term advocate of 
the rights of refugees and asylum seekers. 

A little closer to home, Amanda Thompson will be interning with 
International Women’s Rights Action Watch – Asia Pacific, which is 
based in Kuala Lumpur. Amanda’s passion for the rights of women 
has already led her to volunteer with the Melbourne Young UN 
Women Committee, and that experience will come in handy with 
the legal policy work she will undertake with IWRAW-AP. 

Manav Satija will intern with the International Commission of 
Jurists in Geneva. Manav worked for two years at the Legal 
Aid Commission in the ACT, and he will intern with the ICJ’s 
international secretariat in the Economic, Social and Cultural (ESC) 
Rights group. Also in Europe will be two interns at International 
Criminal Law Services in The Hague. Jeremy Shelley has 
volunteered at the Aboriginal and Torres Strait Islander Legal 
Service and interned at the Alternative Law Journal. He will 
be joined in The Hague by Giselle Diego, who is a volunteer at 
the Asylum Seeker Resource Centre and a former tutor in the 
Sudanese Australian Integrated Learning Program. They will both 
be assisting the ICLS by researching and drafting an International 
Criminal Law for Business People guidebook.

The busy city of Mumbai will be Tessa Daws’ home for three 
months as she interns at the Office of the UN Special Rapporteur 
on the Right to Health. The current rapporteur is the widely 
respected Anand Grover, who was appointed in 2008. As a 
Medicine and Law student, Tessa has a real passion for the right to 
health and a unique perspective on the issue.

You can follow the interns on their journeys overseas and their 
work with these unique organisations on the 2012 Global Intern 
blog at http://castanglobalinterns.wordpress.com. Interns will 
be updating the blog periodically with stories, photos and video.

The Global Internship Program is made possible by the 
support of Daniel and Danielle Besen, Sylvia and Michael 
Kantor, the Dara Foundation, the Nordia Foundation, the Alan 
and Elizabeth Finkel Foundation, the Monash Law Faculty’s 
Student Mobility Fund, the Monash University Office of the 
Deputy Vice Chancellor (Education) and MyriaD Consultants, 
which runs the cross-cultural training course. Information 
about the 2012 interns can be found at www.law.monash.edu.au/ 
castancentre/internships/global-intern-program.html.

By André Dao

L-R Sandra Murray, Nabila Buhary, Divya Roy, Amanda Thompson, 
Elisabeth Howard, Jeremy Shelley, Giselle Diego, Manav Satija, 
Alison Cole, Kylie Pearce, Tessa Daws
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The High Court and Refugee 
Policy: Implications and 
International Comparisons 

Exactly two weeks after the High Court ruled against the 
Malaysia Solution, the Castan Centre held a public lecture to 
discuss the decision and its political implications. With the 
decision still fresh on everyone’s mind, the lecture theatre at 
the Monash Law School was completely filled, with audience 
members sitting in the aisles by the time Melissa Castan 
introduced the three speakers.

Dr. Susan Kneebone, a member of the Castan Centre, titled her 
short talk “From Alien to Asylum Seeker: or, How the High Court 
Learnt to Count from 1 to 34”. She explained the title by saying that 
the M70 decision represented a significant change in attitude by the 
High Court as it recognised the claimants as asylum seekers under 
Australian law, whereas in previous decisions they had always been 
referred to as Constitutional aliens under the aliens and naturalisation 
power. The second part of the title referred to the 34 substantive 
provisions of the Refugee Convention. Previously, the focus had 
been on procedural rights, in particular the right not to be refouled. 
However, the High Court’s reasoning in M70 incorporated into the 
Migration Act substantive rights for refugees from the Convention 
for the first time. Most importantly, the High Court recognised the 
legal doctrine of accrued rights, which holds that when a refugee 
arrives in a country, they have accrued rights and therefore the state 
cannot contract its obligations towards the refugees away.

The next speaker was Maria O’Sullivan, a Castan Centre Associate. 
She gave an international perspective on the Malaysia Solution by 
comparing it to the Dublin Convention, which came into force in 
1997 throughout the European Union. Essentially, the Convention 
is a transfer agreement which allows European states to transfer 
asylum seekers back to their point of entry into the E.U., which 
usually equates to northern states transferring asylum seekers to 
southern states. According to Ms. O’Sullivan however, the key 
difference between this transfer agreement and the Malaysia 
Solution is that the E.U. regional agreement is underpinned by 
complex and harmonised laws, including the Common European 
Asylum System, which is binding on all E.U. states. The E.U. 
arrangement also incorporates two supervisory courts, whereas 
there is no equivalent in the Asia-Pacific region. Indeed, one of those 
supervisory courts, the European Court of Human Rights, found both 

Greece and Belgium in breach of torture and ill-treatment provisions 
of the European Convention on Human Rights. This decision 
was of particular relevance because Belgium, as the transferring 
country, was still found in breach despite the fact that the breaches 
themselves occurred in Greece. 

Professor James Walter from the Monash University School of 
Political and Social Inquiry offered the enthused audience a more 
pragmatic analysis of the political ramifications of the decision 
for future immigration policy. According to Professor Walter, the 
Prime Minister’s attack on the High Court following the M70 
decision was symptomatic of the unwarranted growth in executive 
power in recent times. Professor Walter believes that by attacking 
the judiciary, public distrust of all arms of government will have 
increased. For Professor Walter, the solution is not to try to redraft 
the Migration Act, even if the Government could get Coalition 
support. Instead, he argued that real leadership is required, of the 
kind shown by Malcolm Fraser when he welcomed the Vietnamese 
boat people into Australia. However, such a move would require 
walking away from the Malaysia Solution and admitting that the 
entire asylum seeker debate has been incorrectly framed – a rather 
unlikely scenario.

With so much information to take in during the session, the audience 
was full of questions. One questioner asked Professor Walter 
what the political ramifications would be if onshore processing 
was adopted, to which he replied that there is actually widespread 
support for onshore processing, and that current asylum seeker 
policy is focussed on marginal seats, especially those where socio-
economic disadvantage has provoked fear and anxiety. Another 
interesting question was addressed to all of the panellists – what 
would they say to the UNHCR regarding the Malaysia Solution? 
Ms. O’Sullivan said that she would stress the lack of an E.U. style 
international framework guaranteeing human rights protections, 
while Dr. Kneebone thought that we should be looking at how to 
help Malaysia improve its human rights record and Professor Walter 
emphasised the damage that has already been done to Australia’s 
international reputation. With the official question time over, many 
audience members stayed behind to continue conversations with 
the panellists while others started fresh discussions about Australia’s 
refugee policy on the way out.

By André Dao

The lecture theatre was packed for this panel on refugee policy.

Professor James Walter discusses the political ramifications of the M70 decision.
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Eight questions for:

Adam Fletcher 

What made you apply for the Accountability 
Project Manager position?
I’ve been a fan of the Castan Centre’s work since I first studied 
human rights law during my undergrad days. I also worked for the 
Government for several years, and eventually decided I’d like to 
contribute to the other side of Australia’s human rights debates.

How are you finding the job thus far?
Is this a trick question? It’s great of course! Not only do I get to 
write about the most important human rights issues of the day in 
submissions and papers, I also get to give my opinion on them on 
the Centre’s blog. When you’re as opinionated as I am, that’s a pretty 
good gig!

Who inspires you the most in the human rights field?
Over the years, both within and outside Government, I’ve worked 
with some amazing people, but perhaps the most inspiring have been 
my bosses: Julian Burnside QC, Geoff Skillen, Mark Thomson OBE, 
Dr Sarah McCosker and Professor Sarah Joseph. I must also mention 
Michael Kirby (AC CMG), who, during his time on the High Court, 
gave students like me hope for human rights in Australian law. 

What did you do before working for the Centre?
I worked at the Attorney-General’s Department in Canberra, 
specifically in the Office of International Law (aka OIL). I also took 
about 18 months out in 2009-2010 to work as a Legal Adviser at the 
Association for the Prevention of Torture in Geneva.

What was it like working in Canberra?
For those who are interested in international (and constitutional) law, 
Canberra presents an opportunity to be involved at the cutting edge. 
Canberra may not set Australia’s cultural or social agenda, but to live 
and work there is to be at the centre of politics and (federal) law, and 
I learned at least as much about the law from working in the public 
service as I did at university.

What do you enjoy doing when you’re not busy keeping 
the government honest?
I like mountain biking and messing around with cars - especially 
(slightly tragic) old Italian cars.

If you could be prime minister, what would you change?
Oh, a few little things...for starters, I’d:

 call a referendum on the insertion of a Bill of Rights into the 
Constitution;

 commence a thorough redraft of the Migration Act and several 
other pieces of legislation to reflect better our international 
obligations;

 increase international aid to 0.7% of GNP;

 sign an enforceable treaty with the Indigenous peoples of Australia;

 increase funding to public education, health, scientific research and 
associated institutions, and 

 tax both pollution and resource extraction appropriately to pay for it all.

We hear you’re an All Blacks fan, why’s that? 
I was actually born in New Zealand, and it’s really not optional there! 

On 28 March this year, President Obama said that 
the international community faced a choice – invade 
Libya and oust Gaddafi or stand by and witness a 
massacre of unarmed civilians that would ‘stain the 
conscience of the world.’

In 1981, a group of peace activists advocated a third 
choice in situations like these – send international 
volunteers to conflict zones to observe and assist with 
the movements for peace and democracy.  Building on 
a tradition of non-violent citizen led intervention, Peace 
Brigades International was formed.

At that time the government of Guatemala was 
murdering thousands in their attempt to put down 
a left wing guerrilla movement, and PBI went to 
Guatemala to work with a support group for relatives 
of the disappeared called GAM. When three leaders 
of GAM were murdered shortly after PBI’s arrival, 
the PBI team decided that around the clock unarmed 
accompaniment by PBI volunteers was the only way to 
keep the members of GAM safe. Since then ‘protective 
accompaniment’ has been the backbone of PBI’s work.

PBI currently operates in four project countries – 
Mexico, Colombia, Guatemala and Nepal, providing 
accompaniment and security training for organisations 
and individuals at risk of human rights violations. We 
work with women’s, indigenous and social justice 
groups and, increasingly, human rights lawyers facing 
threats in carrying out their work. Our project countries 
are supported by fifteen country groups in Europe, the 
United States and Australia. 

Country groups, like PBI Australia, fundraise and recruit 
volunteers for projects, organise human rights events, 
and most crucially operate a political support network 
that can pressure host governments if our volunteers or 
accompanees are at risk. At the moment we are seeking 
legal professionals and law students to assist with 
starting an Alliance for Lawyers at Risk.

PBI is always looking for volunteers to work in 
its field projects and assist with its Australian 
activities. If you’d like to enquire further about 
getting involved, please contact Ellen Roberts at 
coordinator@pbi-australia.org, or check out  
pbi-australia.org.

Correction
An article appearing on page 16 of the May newsletter, “Getting into 
international humanitarian law”, misstated the author of the article. The 
author was Laura John, not Neda Monshat.

News from our 
human rights 
community: 
Peace Brigades 
International
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Gideon Boas

Book

International Criminal Procedure (Cambridge 
University Press, 2011) with J. Bischoff, N. 
L. Reid and B. Don Taylor III

Media

‘Order for execution was illegal’, The Age, 
5 May 2011

Melissa Castan

Submission

Submission to the Panel on Indigenous 
Constitutional Recognition, September 2011

Julie Debeljak

Submission

‘Inquiry into the Charter of Human Rights 
and Responsibilities’, submitted to the 
Scrutiny of Acts and Regulations Committee 
of the Victorian Parliament for the Four-Year 
Review of the Charter of Human Rights 
and Responsibilities Act 2006 (Vic), 10 June 
2011, 1-30

Patrick Emerton

Submissions

Submission to the Senate Legal 
Constitutional Affairs Committee regarding 
the Inquiry into the Intelligence Services 
Legislation Amendment Bill 2011, May 2011

Submission to the Senate Legal and 
Constitutional Affairs Committee regarding 
the Inquiry into the Inspector-General of 
Intelligence and Security Amendment Bill 
2011, June 2011

Supplementary Submission to the Senate 
Legal Constitutional Affairs Committee 
regarding the Inquiry into the Intelligence 
Services Legislation Amendment Bill 2011, 
June 2011

Adam Fletcher

Submissions

Submission to the ACT Government 
Department of Justice and Community 
Safety Consultation, Economic, Social and 
Cultural Rights – A Good Idea for Inclusion in 
the ACT Human Rights Act 2004?, (with S. 
Joseph and J. Debeljak) July – August 2011

Submission to the National Human Rights 
Action Plan on the Government’s Draft 
Baseline Study, (with S. Joseph), August 2011

Blogs

‘Trial by media takes on a whole new 
meaning in Victoria’, Castan Centre for 
Human Rights Law Blog, WordPress, 4 
August 2011

‘Injunction against the Government’s 
Malaysian ‘Arrangement’’, Castan Centre 
for Human Rights Law Blog, WordPress, 9 
August 2011

‘Malaysian Arrangement Dead in the Water 
– Time to End of Offshore Processing’, 
Castan Centre for Human Rights Law Blog, 
WordPress, 2 September 2011

‘The Right to Privacy in Australia’, Castan 
Centre for Human Rights Law Blog, 
WordPress, 12 September 2011

‘The Migration Legislation Amendment 
(Offshore Processing and Other Measures) 
Bill 2011, Castan Centre for Human Rights 
Law Blog, WordPress, 29 September 2011

Paula Gerber

Book

Currrent Trends in the Regulation of Same-
sex Relationships (2010) Federation Press 
(with A. Sifris)

Article

‘Time to Amend the Marriage Act’ (2011) 
85(7) Law Institute Journal 35, (opinion 
piece with A. Sifris)

Submissions

Shadow Report to the UN Committee on 
the Rights the Child Regarding Australia’s 
compliance with Article 7 of the Convention 
on the Rights of the Child, 22 June 2011

Media

‘Denying gay marriage will only hurt the 
children’ Opinion piece, The Age, page 15, 7 
September 2011

Blogs

‘It’s Time we Got Rid of an Institution that 
is for Heterosexuals only’ Castan Centre for 
Human Rights Law Blog, WordPress, 10 
May 2011

‘Denying gay marriage only hurts the 
children’, Castan Centre for Human Rights 
Law Blog, WordPress, 7 September 2011

Stephen Gray

Media

Radio interview on Radio 8HA territory 
Today (Adrian Renzi) on ‘The Protectors’,  
5 May 2011

Radio interview with Radio Tasmania (John 
Fabris) on ‘the Protectors’, 10 May 2011

Radio interview with Radio Australia on ‘the 
Protectors’, 12 May 2011

Radio interview with Annie Gastin, ABC Territory 
Radio, on ‘The Protectors’, 18 May 2011

Sarah Joseph

Article

‘Social Media, Human Rights and Political 
Change’, (16000 words), SSRN Working 
Paper, 2 June 2011

Forum

Forum on the killing of Osama Bin Laden, 
Monash Alumni Series, BMW Edge, 
Federation Square, Melbourne, 20 June 2011

Media

Interview on Proceeds of Crimes Act 2002 
in the wake of its use against David Hicks, 
The Wire, 21 June 2011

‘If no news is good news what do we make 
of 2011?’, The Punch, 3 September 2011

Interview on social media and human rights, 
Radio Adelaide, 21 September 2011

Papers

Adelaide Festival of Ideas, Adelaide, Media 
and Human Rights in the 21st century, 
9 October 2011

‘Keeping your privates’ private: Social media, 
workplace surveillance and you’, LIV Young 
Lawyers’ Law Reform Committee, 
8 September

Submissions 

Submission to Commonwealth Parliament 
on the Amendments to the Character Test, 
(with A. Dastyari), May 2011

Submission to the Scrutiny of Acts and 
Regulations Committee of the Victorian 
Parliament regarding the Inquiry into 
the Charter of Human Rights and 
Responsibilities Act 2006, on behalf of the 
Castan Centre for Human Rights Law (with 
M. Smith and E. Contini), 1 July 2011

Blogs

‘The killing of Osama bin Laden: his right 
to life and the new torture debate’, Castan 

Publications and other activities 
by Centre faculty members

Rapporteur
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Centre for Human Rights Law Blog, 
WordPress, 5 May 2011

‘Mr Rudd is wrong on arbitrary detention’ 
Castan Centre for Human Rights Law Blog, 
WordPress, 26 May 2011

‘The SARC review of the Victorian Charter 
of Rights and Responsibilities – profoundly 
disappointing’ Castan Centre for Human 
Rights Law Blog, WordPress, (with J. 
Debeljak and A. Fletcher), 15 September 
2011

‘SARC wants to keep Victorian Charter 
– so long as it’s not a Charter anymore’, 
Castan Centre for Human Rights Law Blog, 
WordPress, 19 September 2011

‘Andrew Bolt, Free Speech, and Racial 
Tolerance’, Castan Centre for Human Rights 
Law Blog, Wordpress, 29 September 2011

Susan Kneebone

Book chapters

‘ASEAN Norms and Setting the Agenda 
for the Rights of Migrant Workers’ book 
edited by Hitoshi Nasu and Ben Saul on 
Human Rights in the Asia Pacific Region. 
(Routledge, 2011) Chapter 8 

Paper

‘Surrogate Protection under the Refugee 
Convention and the Responsibilities of 
States to Displaced Persons’ presented to 
workshop on Refugees and the Refugee 
Convention 60 Years on: Protection and 
Identity’ held at the Monash University 
Centre, Prato, Italy, 2 and 3 May 2011

Human Trafficking and Servitude Panel 
Event organised jointly by the International 
Law Association (Victorian Chapter) and 
Australian Lawyers for Human Rights, 26 
July 2011

Key note speaker at the Australian 
Association of Women Judges Conference 
in Brisbane on Exploitation of Women and 
Children in the Asia-Pacific Region:  Making 
Anti-Trafficking Work, 6 August 2011

Seminar

‘The High Court and Refugee Policy: 
Implications and International Comparisons’, 
Castan Centre Seminar, (with M. 
O’Sullivan), 14 September 2011

Submission

Submission to inquiry into the agreement 
between Australia and Malaysia on the 
transfer of asylum seekers to Malaysia, 
(with M. O’Sullivan and T. Penovic), 15 
September 2011

David Lindsay

Book chapters

‘Copyright and Freedom of Expression’ in 
Bowrey, Handler & Nicol (eds) Emerging 
Challenges in Intellectual Property (OUP, 
Melbourne, 2011) 68-89

Paper

‘Digital Oblivion or Digital Eternity: 
Some Difficulties in Conceptualising and 
Implementing a Right to be Forgotten’, Paper 
presented to International Privacy Discussion 
Forum, Johann Gutenberg University, Mainz, 
Germany, 23-24 June 2011

Maria O’Sullivan

Media

Radio Interview on High Court appeal 
against the Australian ‘Malaysian Solution’, 
Law Matters program, 2UE Sydney, 
19 June 2011

‘High Court ruling: the end for the Malaysian 
Solution’, The Conversation, 8 August 2011

Radio interview, High Court challenge to 
Malaysian Solution, Canberra 2CC, 
9 August 2011

Radio Interview, High court challenge to 
Malaysian solution and refugee children, 
ABC Radio Australia (Pacific/International), 
10 August 2011

‘Malaysia policy must heed past’, Opinion 
piece, The Age, 17 August 2011

Radio Interview, Ministerial Guardianship 
duty and the Malaysian solution, ABC Radio 
Australia, 23 August 2011

‘Malaysia Solution: High Court ruling 
explained’, The Conversation, 31 August 
2011, 

‘The rule of law prevails’, The Age, 1 
September 2011

Radio Interviews on the High Court decision 
M70 on the Malaysian solution:

 ABC 774 Melbourne, The Breakfast 
Show, 1 September 2011

 ABC 702 Sydney, The Breakfast Show, 1 
September 2011

 ABC News Radio, Drive with Sandy 
Aloisi, 2 September 2011

‘Onshore processing: what it means for 
asylum seekers’, The Conversation, 21 
September 2011

Papers

‘Protection against Refoulement: The 
Notion of “Acquired Rights” under the 
Refugee Convention’, delivered at the 
workshop ‘Refugees and The Refugee 
Convention 60 Years On: Protection and 
Identity’, 2-3 May 2011, Monash University, 
Prato, Italy 

‘Offshore Processing and the Rule of Law 
- Lessons from Australia’, Refugee and 
Forced Migration Studies (CARFMS) Annual 
Conference: Human Rights Challenges, 
11-13 May 2011, McGill University, 
Montreal, Canada

Tania Penovic

Submission

Submission to Senate Legal and 
Constitutional Affairs Legislation Committee 
into the Migration Amendment (Detention 
Reform and Procedural Fairness) Bill 2010, 
June 2011

Submission to the Joint Select Committee 
on Australia’s Immigration Detention 
Network, 12 August 2011

Blog

‘Sky should now withdraw its Australia 
Network tender’, Castan Centre for Human 
Rights Blog, WordPress, 18 July 2011

Adiva Sifris

Article

‘Same-Sex Marriage in Australia: A 
Battleground for Equality’ (2011) 25 
Australian Journal of Family Law 96-120, 
A. Sifris and P. Gerber

Book chapter

Lesbian Parenting in Australia: 
Demosprudence and Legal Change’ in 
Paula Gerber and Adiva Sifris (eds), ‘Current 
Trends in the Regulation of Same-Sex 
Relationships’ (Federation Press, Sydney, 
2010) 8-27

Media

Interviews regarding ‘AA v BB birth 
certificate case’ on Sarah Gerathy ABC PM 
Program, Natasha Wallace Sydney Morning 
Herald, Carl Herr ABC News Sydney and 
David Cooper 702 Sydney, 17 August 2011

Ronli Sifris

Book chapter

‘An International Human Rights Perspective 
on Detention Without Charge or Trial: Article 
9 of the International Covenant on Civil and 
Political Rights’ in Bernadette McSherry and 
Patrick Keyzer, Dangerous People: Policy, 
Prediction, and Practice (Routledge, 2011)

PhD

‘Conceptualising Restrictions on Abortion 
and Involuntary Sterilisation Procedures 
as Torture or Cruel, Inhuman or Degrading 
Treatment’ was accepted in fulfilment of 
the requirements for the degree of Doctor 
of Philosophy.

Marius Smith

Blog

‘Vaccinating kids, spying on Bin Laden: 
just another misuse of humanitarian aid’, 
Castan Centre for Human Rights Law Blog, 
WordPress, 21 July 2011
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