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On 25 August 2003, Mr Kevin Rudd 
MP, Shadow Minister for Foreign 
Affairs, delivered the 3rd Annual 
Castan Centre for Human Rights 
Law Lecture. This is a condensed 
version of the speech at. 
www.law.monash.edu.au/ 
castancentre. 

This has been a week to honour the 
memory of good men. Last week, 
we mourned the loss of Sergio 
Vieira de Mello. And this week, we 
honour the memory of Ron Castan.  
I do not know whether these men 
had ever met. But what I do know is 
what they have in common. Both 
were believers in the dignity of all 
humanity. Both believed that this 
dignity required protection by a 
body of human rights law, both 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

national and international.  And both 
believed that if these laws were to 
have effect, institutions both national 
and international, must be created 
and nurtured with that explicit 
charge. 

 
The international order at the 
cross roads 
Tonight I do not just wish to talk 
about the future of the United 
Nations as a vehicle for the further 
advancement of international human 
rights. Tonight I want to talk about 
the future of the United Nations 
itself. I want to talk about whether 
the United Nations has a future. Or 
whether the Iraq war, and the 
manner in which it has been 
prosecuted, spells the end of the 
United Nations. 

 

NEWSLETTER 

The Future of the United Nations in the  
post-Iraq International Order 

  Sarah Joseph, Melissa Castan, Kevin Rudd, David Kinley &Julie Debeljak 

Castan Centre for Human Rights Law 
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The Future of the UN (cont) 
 

The UN Charter is based on a system of state 
sovereignty that explicitly outlaws the invasion of one 
state by another. The Charter does, however, provide for 
armed intervention in other states explicitly in three 
areas: 

a) The first is Article 42 under which the Security 
Council may resolve to authorise collective military 
action against a member state or states who, in the 
collective view of the Council, have threatened 
international peace and security. 

b) The second is Article 51, the right to self-defence, 
recognising the reality that, if a member state is 
attacked, time will not permit the convening of the 
Council to consider the authorisation of such action. 

c) The third is the emerging doctrine of international 
humanitarian intervention under Article 24 of the 
Charter. Under this doctrine, member states may 
intervene militarily under strict criteria to preserve 
peace and security by preventing genocide or other 
such carnage at that time. I emphasise “at that 
time” because international humanitarian 
intervention should not be applied retrospectively, 
thereby masking a range of strategic, ideological or 
political reasons that may in reality have caused that 
state to go to war. 

 
Iraq 

The Howard Government argued that Article 42 applied 
in the case of Iraq and that Security Council 
authorisation could be derived from a careful analysis of 
16 separate Security Council resolutions from 1991 on 
dealing with unaccounted for Iraqi Weapons of Mass 
Destruction (WMD). Barely a single public 
international lawyer concurs with this view. 
 
First, the scope of these earlier resolutions dealt with 
inter alia the Iraqi invasion of Kuwait and the terms of 
the ceasefire, including evidence of the destruction of 
Iraqi WMD. However, on any interpretation, if war was 
to somehow be re-activated by Iraqi non-compliance 
with the ceasefire resolution, then the war to be re-
activated was a war to remove Iraq from Kuwait, not a 
war for regime change in Baghdad. This is why so much 
effort went into a so-called “second resolution” in New 
York over the 2003 northern winter. The previous 
resolution (1441) of November 2002 did not authorise 
war against Iraq. It did give Saddam Hussein one last 
chance, which was why we had a protracted debate 
about how much time Hans Blix would need to produce 
a definitive report on his conclusions or outstanding 
questions on unaccounted Iraqi WMD. That final report 
was never completed. The rest is now history.  
 
The second ground of self-defence under Article 51 does 
not apply either. Plainly Iraq had not attacked Australia 
or its allies. So what of the imminent potential for an 
attack? Labor said throughout the lead-up to the war that 
if a clear, identifiable link could be established between 
Iraq, Osama bin Laden and S11, we would have been 
prepared to support military action under Article 51 – as 

we had done so barely a year before in supporting 
Australian military operations against the Taliban and al 
Qaeda in Afghanistan. The relevant Security Council 
resolution on Afghanistan post September 11 explicitly 
drew on Article 51 in authorising military action by 
member states. Furthermore, we had direct alliance 
obligations at stake because the metropolitan territory of 
our American ally had been attacked. But when it came 
to Iraq, no linkage could be established between Saddam 
Hussein and September 11. 
 
So what of the WMD threat? Again, the evidence trail 
was bare. No intelligence briefing the Opposition ever 
received indicated that Iraq had given, or was likely to 
give, WMD to terrorists. And furthermore, no 
intelligence briefing we ever received provided 
evidence that Iraqi WMD presented a real and present 
danger to the security of this country or that of our 
allies. The only conclusion we could draw was that 
Article 51 power of self-defence did not provide a sure 
footing for going to war either. 

 
So we are left with the third and last ground for 
advancing an argument under the UN Charter that 
justifies armed intervention: namely international 
humanitarian intervention. Here again, we encounter 
fallow ground. 
 
Saddam Hussein’s regime was monstrous. It was 
responsible for the mass murder of its own citizenry. It 
was an ideal candidate for the application of 
international humanitarian intervention in the late 1980s 
when it used chemical weapons on the Kurds. Just as it 
was in the early 90s when it turned on the Shi'ites in the 
south who were so foolhardy as to rise up against 
Saddam after the first Gulf War when they had been led 
to believe that the allies would intervene on their behalf. 
These two actions would have provided ample 
justification for international humanitarian intervention 
at that time. 
 
But nothing happened. Not from the US. Not from the 
UK. And not from Australia – either from the then 
Labor Government, or the then Liberal Opposition. 
There is little point trotting out the argument 10-15 
years late – as Prime Minister Howard has done on Iraq. 
This is simply a post facto attempt at a humanitarian 
justification for the war. In any case, the fact is that, in 
the Howard Government’s legal advice tabled in the 
Parliament on the eve of the war, international 
humanitarian intervention was not advanced as a basis 
for going to war. Regrettably, what is a serious 
emerging doctrine of international law resting on Article 
24 of the Charter, has become an instrument of political 
spin rather than an articulation of serious foreign policy. 

 
The truth is that neither the UN Charter nor the UN 
Security Council nor Security Council resolutions 
provided the basis for action in Iraq. The truth is that the 
Iraq intervention represented the application instead of 
pre-emptive action through the agency of ‘coalitions of 
the willing’. 
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If the old rules (the Charter) and the old institutions (the 
UN) are broken, what is to replace them? Some of the 
questions the Howard Government has to answer are: 

a) When (and under what circumstances) will pre-
emption apply? 

b) Will it be against all states harbouring terrorists? 
Or just some? And what is the difference of 
principle between the two? 

c) Will pre-emption be applied against all WMD 
states beyond the P5; or  beyond the P5 plus 
India; or beyond the P5 plus India and Pakistan; 
or beyond the P5 plus India and Pakistan and 
Israel; or only against WMD threshold states; or 
only against WMD threshold states who we don’t 
particularly like? 

d) Will pre-emption apply to all states that engage in 
large-scale killings, mass murder, crimes against 
humanity and/or policies that have the effect of 
starving their local populations? Or will pre-
emption only apply against some such states? 

e) Will Australia fight in future ‘coalitions of the 
willing’ on a pre-emptive basis; will this be the 
future price of alliance; where will we draw the 
line; or will Mr Howard define each in terms of 
the oft-quoted “national interest” which, as we all 
know, is a term which has no definition? For 
example, will we be in Iran?  

Or is the truth likely to be more complex than any of 
these? Could it be that there will be no explicitly 
articulated replacement international order so that we end 
up instead with no order, no principles and no rules. Or 
alternatively, a smorgasbord made up of two parts pre-
emptive coalitions of the willing, one part multilateral 
security under the UN. 
 
If anyone thinks this is all too academic, ponder right now 
the operational dilemma, both in Baghdad and New York, 
as these two orders collide and seek to co-exist: the 
Coalition Transitional Authority seeking to maintain 
maximum control on the one hand; and the UN seeking 
greater control on the other, if it is to lend its legitimacy to 
member states providing contributions to security, 
economic and humanitarian assistance. This clash of the 
two orders is therefore real and there appear to be no rules, 
no principles readily available to resolve it. 
 
On this question, I do not see a plethora of initiatives from 
the Howard Government. But the Government cannot 
escape from the unassailable reality that it is one of the 
three Occupying Powers in Iraq under the terms of the 
Fourth Geneva Convention (1949). In practical terms, 
what this means is that Australia today is conjointly 
responsible for ensuring the security, health, food, shelter 
and clothing for 20 million Iraqis.  
 
Pretending Iraq is now somebody else’s problem is just a 
domestic political strategy. The Labor view is that 
whatever people’s views before the war might have been, 
the fate of 20 million Iraqis now depends on the 
Occupying Powers and the UN cooperating in a 
fundamental way to ensure that Iraq does have a future. 

The Future of the UN 
Churchill’s great aphorism applies: just as democracy is 
the worst system of government in the world, except for 
all the others, so it is with the UN – the worst system of 
international government in the world, except for all the 
others. I believe it is better to reform the UN rather than 
replace it. So, what must be done? 

a) We need to reform the composition of the UN 
Security Council and potentially its voting 
arrangements as well. 

b) Second, we need to review the application of 
Article 51 on self-defence to deal with the 
realities of the new, post-1945 military 
technologies – as with the reality of terrorism. 

c) Third, and most critically, we need to review 
Article 24 and the emerging doctrine of 
international humanitarian intervention.   

Much good work has been done on the latter by the 
International Commission on Intervention and State 
Sovereignty in its 2001 report. This should form the 
basis of detailed evaluation in Canberra, London, 
Washington and New York – by governments and by the 
UN. The 2001 ICISS report represents the most 
comprehensive treatment of the subject to date and 
identifies clearly the policy choices which the 
international community will need to resolve. It 
recommends six threshold principles or tests to justify 
armed intervention on humanitarian grounds. These 
must now be examined in great detail. 
 
If the UN withers on the vine, so too would the 
authority, legitimacy and efficacy of the body of 
international humanitarian law that currently hangs off 
both the UN and its Charter; for those concerned about 
international human rights, the consequences would be 
profound. 

 
There is an alternative future for the UN. And that is a 
future for a reformed United Nations that remains vital 
to all humanity, not just some. And equally a UN that 
remains vitally engaged with all the concerns of 
humanity - security, economic and humanitarian - not 
just some. 

___________________________________________ 
 

 
Kevin Rudd MP and Prof David Kinley 
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“The Refugees Convention 
50 Years On” 
 

On 18 September 2003, Professor Robert Manne of the 
School of Social Sciences, La Trobe University, 
launched “The Refugees Convention 50 Years On”, 
edited by Castan Centre member Dr Susan Kneebone. 
This is a condensed version of Prof Manne’s full speech 
at www.law.monash.edu.au/castancentre. 

 

I think that the book, “The Refugees Convention 50 
Years On”, is both genuinely outstanding and a 
scholarly work in the area of Refugee Human Rights. It 
is also extremely timely. I am very pleased to launch it 
and I am very pleased to wish it well. I am especially 
pleased that it is published under the auspices of the 
Castan Centre. Ron Castan was possibly the finest 
Australian I have ever met.  This is a worthy book 
emanated by a spirit he would have understood and of 
which he would have thoroughly approved. In my 
reading, this book offers a genuinely sophisticated 
appraisal of the health of the UN Convention on 
Refugees with papers that were first presented at the 
time of the Convention’s 50th anniversary.   
 
On the basic question of how healthy the Convention is, 
as I read it anyhow, the contributors are to some extent 
divided between those who, like Jose Gonzaga of the 
UNHCR, think there is a danger in present 
circumstances in encouraging any attempt to reform the 
Convention and those who are more hopeful that a 
substantial expansion, or at least some expansion of the 
Convention’s protective range, might be accomplished 
without detrimental effect. My political instincts are 
with Gonzaga and I think it will be a very major 
accomplishment if the Convention can be preserved in 
anything like its present shape and health.  
 
Many of the contributors to this volume deal with the 
very intricate problems at the intersection of refugee 
administration and refugee law. Mary Crock addresses 
several questions, very practical questions, that exist in 
the way that asylum seekers have been treated in the 
past few years, especially in Howard’s Australia. Nick 
Poynder examines the question of how far other 
international conventions, for example the Convention 
Against Torture or the International Covenant protecting 
civil and political rights, are able to fill in the gaps left 
by the operation of the Convention. Savitri Taylor, a 
colleague of mine, is concerned with the subject of 
increasing importance to Australians, the legal and 
human rights of those asylum seekers Australia has 
decided to reject and repatriate.  

 
Penelope Mathew is concerned with the ways in which 
the concept of the safe third country has insinuated itself 

into the way Australia now treats those who seek 
asylum here. As she points out, the idea of the safe third 
country has a different meaning in the European 
context, where it was developed, than it does in 
Australia. As Penne explains, it is grotesque to impose 
such a view on an Afghan refugee who made it to 
Australia from the uncertainty and hopelessness of life 
in a Pakistani camp.   
 
Susan Kneebone, the editor of this book, has contributed 
a fascinating chapter on the question of the protection of 
asylum seekers from non-state actors on the basis of 
recent cases. She documents the profound ambivalence 
of the contemporary Australian High Court in recent 
times when this question of protection from non-state 
actors has been raised. Kristen Walker addresses the 
gender and sexuality implications in the wording and 
application of the Refugee Convention. My colleague at 
Latrobe, Liz Curran, has provided a very judicious and a 
very humane summing up of all the contributions.   
 
In many ways the most disturbing chapter in this book, 
and the one I want to say a little more about, is that 
written by Matthew Gibney. In particular, I am 
interested in what he understands to be the difficulties 
that have grown from what he calls the ‘democratisation’ 
of the asylum seeker issue throughout the Western 
world, particularly in the post-Cold War years, and 
especially as the numbers of asylum seekers have risen 
throughout the West. As I read it, at the heart of 
Gibney’s chapter on “The State of Asylum: 
Democratisation, Judicialisation and Evolution of 
Refugee Policy” is a paradox. As the legal protections of 
the asylum seekers have deepened in Europe at least, 
although not so much here in Australia, with the 
expansion of human rights law and the understanding of 
human rights, the exclusionary practices of these very 
same societies have become both more developed and 
more extreme. In so far as Gibney offers a solution, it is 
to encourage international lawyers to investigate the 
restrictive practices and thereby to try at least to 
humanize the legal mechanisms of the growing 
exclusionary regimes which he thinks will inevitably 
grow.  
 
This book, and particularly Matthew’s essay, has thrown 
me into some thought. I would like to share with this 
audience some of the conclusions that I have arrived at 
recently as a consequence of the extremely harsh refugee 
regime which has been clamped down upon Australia 
both before and after the so called ‘Tampa crisis’. 

 
How is the recent brutal episode in our national life to be 
explained? I think it is perhaps best to begin with the 
gradual transformation across the Western world in 
attitudes towards refugees. The end of the Second World 
War was a highly unusual moment in history. It was a 
time when reflection on the disasters that had engulfed 
Europe between 1914 and 1945 led to a series of 
Western initiatives to construct a new world order based 
upon the rule of international law. One of these 
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institutions was the UN Convention for the Protection of 
Refugees. As I understand it, the Refugee Convention 
was founded in recognition of the suffering which was 
caused during the Second World War by the political 
persecution and the displacement of millions of human 
beings. It was also based on the recent memory of the 
experience of the Jews of Europe who in so many cases 
unsuccessfully sought refuge from a Nazi state before 
the final solution of the Jewish question had been put in 
place. After the end of the Second World War it became 
a fundamental feature of what I would call ‘civilized 
opinion’ that never again would those fleeing 
persecution be abandoned by the world to their fate.   

 
As it turned out, the Cold War, with its immense 
ideological struggle between two contending ways of 
life, provided a capricious political climate for the 
protection and humane treatment of refugees. Because 
of the nature of this struggle, those who fled from 
communist regimes, who voted (as it were) with their 
feet, in general received a warm welcome in the West. 
In Australia it was not only refugees from Western 
Europe who were welcomed. The contrast between the 
way in which the Fraser government responded to the 
Vietnamese refugees and the way in which the Howard 
Government 20 years later responded to the refugees 
from Saddam Hussein’s Iraq or from Afghanistan and 
the Taliban could hardly have been more stark. This 
contrast points to a profound shift in attitude to refugees 
in the post-Cold War era not merely in Australia but 
across the Western world.   

 
In the contemporary West there is now an 
overwhelmingly negative pre-occupation with the 
movements of peoples from the Third World to the 
First. In this post-Cold War atmosphere of Western self 
absorption, there is growing hostility even to those who 
are fleeing. The post war ethic about the requirement for 
the humane treatment of refugees is increasingly under 
threat, perhaps lethally so with regards to Muslim 
refugees, but not only to them, since September 11.   

 
One of the most obvious consequences, and here I am 
coming close to Gibney’s argument, of this 
transformation of public sensibility is the gap that is 
growing between the letter of refugee law and the spirit 
in which it is applied in almost every country in the 
West. Those adhering to the Convention are obliged to 
make an assessment of the claim for protection for 
every asylum seeker who arrives at their border. 
Western states, however, try to prevent the arrival of 
asylum seekers by setting up protection claim 
assessment procedures in such a way that they will, the 
states hope, act as a deterrent to future potential 
applicants.   

 
In no country has the gap between the letter of the law 
and the spirit in which it is implemented grown wider or 
faster than it has in Australia since the arrival of 9000 or 
so asylum seekers from Central Asia and the Middle 
East.  These people fled from conditions comparable to 
those which caused refugee exoduses from fascist or 
communist regimes in earlier eras and yet we treated 

such people with indifferent carelessness at best and 
callous cruelty at worst. In spite of this, it proved near 
impossible to generate critical public discussion over the 
Howard Government’s argument that the more 
generously a Western country treated the asylum 
seekers, the more the people smugglers would target that 
country and the larger the number of asylum seekers 
who would then arrive. Was it not possible, I wondered, 
to argue that the apparent inhumanity of our policy was 
more a consequence of this simple, brutal, political 
realism than of say racism or moral callousness or 
hardness of heart? Eventually, I stopped writing papers 
on this topic as there was no echo, no public response.  

 
Unhappily, in the light of what has happened since the 
Tampa crisis, political reality is no longer a plausible 
interpretation of Australian asylum seeker policy. Since 
the Spring of 2001, large numbers of asylum seekers 
have been successfully deterred by military means from 
coming to Australia by boat. Since that time then there 
has been no ‘problem’ of new asylum seekers. 
Nonetheless, no mercy has been shown to those who 
have the misfortune to have chosen Australia after 1999 
as a place where they once hoped to find a new life. Like 
many Western states, Australia has sought to convince 
those asylum seekers whose claim for refuge were 
rejected to return to their homelands. Unlike other 
Western governments, however, through its, I think 
unique, temporary protection visa system, it is trying to 
convince those accepted as genuine refugees to return to 
post-war Afghanistan, and soon it is going to be the 
same with post-war Iraq. This government will not be 
‘relaxed and comfortable’ until the overwhelming 
majority of those who arrived in Australia by boat 
between 1999 and 2001 have been sent home. 
 
It has been a very dark and difficult time for asylum 
seekers and, in my opinion, it has been only the law that 
has offered some people at least a fragile hope and 
fragile protection. I have never had more respect for the 
capacity of the law to fight against a vicious government 
and vicious administration than I have had over the last 
few years.  The gains have been small but at least there 
have been some small wins. 
_____________________________________________ 

 

 
 

Susan Kneebone and Robert Manne with contributers to 
‘The Refugees Convention 50 Years On” 
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Human Rights 2003:  
The Year in Review  
 

On 4 December 2003 the Castan Centre for Human 
Rights Law held the first of what is anticipated to be an 
annual conference at which key human rights 
developments from the previous 12 months are 
reviewed.  

The 2003 conference focused on the human rights 
implications of the Iraq War in 2003 and the continuing 
‘War on Terror’. It also covered important 
developments in the areas of international criminal law, 
refugee and indigenous rights, and the potential human 
rights impact of the Australian Government’s new 
interventionist approach to Pacific relations. The 
conference was attended by a mix of lawyers, 
academics, government officials, NGOs, social justice 
practitioners and students. 

Draft conference papers are available on the Castan 
Centre website. The finalised conference papers will 
soon be issued in a collected form as a Print-On-
Demand item that can be purchased via the Castan 
Centre website at www.law.monash.edu.au/castancentre 
 

Session 1: The War on Terror: International 
Law and Politics 
 
Prof Hilary Charlesworth 
(ANU) delivered Is the 
War on Terror Compatible 
with Human Rights?: An 
International Law 
Perspective, and argued 
that a human rights 
framework is critical for 
the success of such a ‘war’. 
Meeting the terrorist threat 
by transgressing that 
framework will not address 
the long-term problem.  

 

 

Tony Parkinson 
(International Editor, The 
Age), argued that The 
Political Realities of the War 
Against Terror meant that 
intervention was sometimes 
required to preserve the liberal 
system on which international 
law itself is based. In the face 
of UN failure to respond to 
terrorism, political realism 
dictates that action such as 
that in Iraq may be necessary. 

 

Session 2: The War on Terror: State Responses 
 
Simon Bronitt (Director, 
National Europe Centre, The 
ANU) explored in his paper, 
Australia's Legal Response 
to Terrorism: Neither Novel 
nor Extraordinary?, the 
extent to which recent 
terrorism laws, with their 
wide powers of 
investigation, reverse onus 
clauses, strict liability and 
inchoate offences, threaten 
to undermine human rights.   
 

 

Dr David Wright-Neville 
(Politics Dept., Monash) 
addressed the question 
Australian Anti-terrorism 
Measures: Are they 
warranted? He concluded 
that available terrorism 
assessment evidence 
suggested these measures 
were not necessary, and 
would not, in any case, 
deter terrorists, or proto-
terrorists. 

 
Dr Jawahir Thontowi 
(Universitas Islam Indonesia, 
Yogyakarta) provided The 
Islamic Perspective of the 
War on Terror and Current 
Indonesian Responses. He 
focused on the multiple 
Islamic perspectives on 
terrorism and the difficulties 
the Indonesian Government is 
having in imlpementing anti-
terrorism activities without 
abusing human rights.  
 
 
 
Session 3: International Criminal Law & Human 
Rights 
 

 

Prof Tim McCormack (Uni 
of Melbourne) presented 
Bright Moments In a 
Frustrating Year: 
Developments in 
International Criminal Law 
and asked whether the 
frustrations of 2003 
constitute a backlash against 
the advances of international 
criminal law in recent years. 
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Gwynn MacCarrick 
(former Defence Counsel 
in East Timor) explored 
Human Rights and 
Defending War Crimes. 
She examined the 
international justice 
system in East Timor; the 
Panel for Serious Crimes 
as a creature of the UN; 
the hybrid criminal trial 
system; the rights of the 
accused before 
international tribunals; 
and the role of defence 
counsel in this context. 

 

 
 
 
Session 4: Indigenous Rights, Refugees and the 
Pacific 
 

Melissa Castan (Monash Law School) presented a 
paper entitled Indigenous Australian Rights in the 
Courts: The Jurisprudence of Denial. In this she argued 
that a number of Australia’s most senior judiciary have 
invited the courts to embrace a beneficial interpretation 
of the law when ambiguity is evident. Yet the current 
High Court has largely declined to adopt any 
interpretations supportive of, or reflective of, the human 
rights standards regarding the concerns of, and 
obligations to, Indigenous Australians. This presentation 
examined the jurisprudence of denial in relation to 
international and domestic human rights standards 
regarding land, culture and self determination for 
Australian Indigenous peoples. 

 
_____________________________________________ 

 

 
 
Speakers from the fourth session of the Human Rights 
2003: The Year in Review Conference. From L to R: Nic 
Maclellan, Assoc Prof Susan Kneebone & Melissa Castan 
 
 
 
 

Assoc Prof Susan Kneebone (Monash Law School) 
examined recent developments in refugee law and policy 
and the interaction between the Australian courts and the 
legislature in her presentation, Bouncing the Ball 
between the Courts and the Legislature: What is the 
score on refugee issues? She considered how the courts 
have responded to recent legislative measures to limit 
the application of the Refugees Convention in Australian 
law by narrowing the refugee definition, and to restrict 
judicial review. She argued that this legislation is 
inconsistent with international law and international 
jurisprudence and has led to confusion and increased 
litigation. Ultimately, the application of the refugee 
definition should be left to the courts to apply in 
accordance with the Refugees Convention. 

 

Nic Maclellan (Journalist and Researcher on the Pacific) 
addressed the issue of Australian Neo-colonialism in the 
Pacific: Human Rights Implications. 2003 witnessed 
Australia’s intervention in the Solomon Islands, 
proposals to study the use of the Australian dollar as the 
shared currency among Pacific island states, and an 
emerging clash with PNG and other countries over the 
placement of Australian officials and police in senior 
positions as part of the aid program. He asked: Is 
Australia’s renewed engagement with the region based 
on neo-colonial policies on self-determination, collective 
human rights, “good governance” and regional 
intervention?  
 

 
 
 

 
Print-On-Demand 

 

Human Rights 2003:  
The Year in Review  
Conference Papers 

 
 

The Castan Centre for Human Rights Law has 
entered into an exciting new arrangement with 
Monash Print Services to enable the purchase 
online of fully-edited hard copies of important 
workshop and conference proceedings, 
discussion papers and monographs. You 
simply go to our website at 
www.law.monash.edu.au/castancentre select 
the item(s) you wish to purchase and Monash 
Print Services will print, bind and post them.  

Our publications will retail at a low, subsidised 
rate. And, as always, the Castan Centre will 
provide free-of-charge copies of all its public 
lectures and draft papers online. 

The 2003 conference papers will soon be 
available in print-on-demand format. 
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Previous Events 
 

• The Third Castan Centre for Human Rights Law 
Annual Lecture: 25 August 2003. The Future of the 
United Nations in the Post-Iraq International Order by 
Kevin Rudd MP, Shadow Minister for Foreign Affairs. 
Alexander Theatre, Monash University Clayton 
Campus. 

• Book Launch: 18 September 2003. The Refugees 
Convention 50 Years On, launched by Professor Robert 
Manne, La Trobe University, at Fortyfive Downstairs 
Gallery, Melbourne CBD. 

• Seminar: 2 October 2003. Politics, Law and Human 
Rights Under the Military Government in Myanmar by 
Trevor Wilson, former Australian Ambassador to 
Burma/Myanmar. Monash Law School. 

• Seminar: 23 October 2003. Asylum Policy in the West: 
Past Trends, Future Possibilities. Dr Matthew Gibney, 
Refugee Studies Centre, Queen Elizabeth House, 
University of Oxford. Monash Law School. 

• Public Lecture: 12 November 2003. Protecting Human 
Rights: Parliament v the Courts, a debate between 
Senator Marise Payne (Liberal, NSW) and Tony Pagone 
QC. Monash Law Chambers, Melbourne CBD. 

• Seminar: 27 November 2003. Gender Dysphoria and 
the Right to Marry in Australia. Eithne Mills, Deakin 
University (Castan Centre Visiting Fellow). Monash 
Law School.  

• Annual Conference: 4 December 2003. Human Rights 
2003: The Year in Review. (See conference summary on 
previous pages). CUB Malthouse, Southbank. 

 

 
 
 
 
 
 

Forthcoming Events 
 

 

Children in Immigration  
Detention 
Conference 

This is a small workshop-style conference for 
practitioners and academics that investigates 
the key human rights issues surrounding the 
immigration detention of children. Speakers 
include: Susan Kneebone, Adiva Sifris, Tania 
Penovic, Julian Burnside, Sev Ozdowski, Frank 
Brennan. 

Date :          Friday, 2 April 2004. 
                     9am-1pm 
Location:    Monash Conference Centre 
                     Level 7 
                     30 Collins St 
                     Melbourne CBD 
 

For further details & registrations phone (03) 9905 
3327 or email castancentre@law.monash.edu.au 

 

 

3 May 2004: Public Lecture on International Law with 
Professor David Weisbrodt, Fredrikson & Byron 
Professor of Law, University of Minnesota. 

Early July 2004: Public Lecture on Corporate Social 
Responsibility with Sune Skadegard Thorsen, Senior 
Partner, Skadegard Thorsen Law Firm, Copenhagen, 
Denmark. 
 
Forthcoming public lectures to be advised:  

Noel Pearson, Cape York Partnerships (Anticipated for 
April) 

Jose Ramos Horta, Foreign Minister, East Timor 
(Anticipated for August) 

Mike Smith, Australian Chair of the UN Commission 
on Human Rights (Anticipated for September) 

EVENTS 
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Student Placements 
 
Assoc Prof Beth Gaze in her Law and Discrimination 
course and Dr Sarah Joseph in her International Human 
Rights Law course both offer undergraduate students the 
opportunity to take part in a Student Placement scheme. 
Further information can be found in the Law Faculty 
handbook at: 
www.monash.edu.au/pubs/handbooks 
 
 

Advanced Professional 
Practice Unit 
 
A Human Rights Unit will be run in 2004 in the Advanced 
Professional Practice subject coordinated by Assoc Prof 
Adrian Evans. This will involve students working with 
Melbourne law firm Holding Redlich on pro bono cases of 
interest. For further details contact: Assoc Prof Adrian 
Evans on 03 9905 5501. 
 
 

Student Internships   
 

The Castan Centre helps to facilitate human rights related 
international internships for Monash Law students.   

Key schemes with which the Centre is involved include:  

• Reprieve Australia – provides Monash law students 
with the opportunity to work with Reprieve lawyers in 
the USA on death-row cases. These are three month 
internships that usually take place over the main 
University break. 

• Australian Delegation to the UN Commission on 
Human Rights – A six-week internship program with 
the Australian delegation in Geneva (usually over 
March-April). 

• Australian Red Cross International Humanitarian 
Law Summer Internships – Two-week, project-
oriented voluntary internships run out of the ARC HQ 
in Melbourne. 

More information on these and other human rights internships 
is available online at: 
law.monash.edu.au/castancentre/internships 
 

Out June 2004 

International Covenant On Civil And Political Rights: 
Cases, Commentary and Materials (2nd Edition) 

Sarah Joseph, Jenny Shultz, Melissa Castan 
Oxford University Press 

Special advance purchase offer to Castan Centre 
Newsletter readers –  

See the flyer accompanying this newsletter 

Human Rights 
Law Courses 

Online at: 
www.law.monash.edu.au/castancentre
/units.html 

 
 
Undergraduate: 
 
Citizenship and Migration Law 

Comparative Constitutions and 
Rights 

Human Rights and Australian Law 

International Law 

Indigenous Peoples and the Law 

International Human Rights  

International Organisations 

International Refugee Law and 
Practice 

Law and Discrimination 

Law, Gender and Feminism 

 
Graduate: 
 
Current Issues in International 
Human Rights law 

Human Rights in the Global 
Economy 

Human Rights Litigation  

Indigenous Rights and 
International Law 

International Humanitarian Law 

Law, Gender and Feminism 

Migration Law 

Native Title and Land Rights 

Practising in the Public Interest 

* Not all courses are offered by 
the Law Faculty each year. 
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Publications 
 
Multinational Corporations and 
Human Rights 

Kinley, D. & McBeth, A. “Human 
Rights, Trade and Multinational 
Corporations” in R Sullivan (ed) 
Business and Human Rights: 
Dilemmas and Solutions, London: 
Greenleaf, 2003. 
 

Globalisation and Human Rights 

Kinley, D. ‘The Globalization of 
Human Rights Laws’ in Spencer 
Zifcak (ed) Globalisation and the 
Rule of Law London: Routledge, 
2004. 
 
Kinley, D. “Globalisation and The 
Law” (2003) 15(4) Legal Date: 1-3. 
 

Human Rights Act (UK) 

Debeljak, J., ‘The Human Rights Act 
1998 (UK): The Preservation of 
Parliamentary Supremacy in the 
Context of Rights Protection’, (2003) 
Australian Journal for Human 
Rights. 
 

Courts and Human Rights 

Litaba, O. ‘Does the 'offence' of 
contempt of court by scandalizing 
have a valid place in modern day 
Australia?’  (2003) 8 Deakin Law 
Review 113. 
 

Relationship between 
International Human Rights Law 
and Domestic Law 

Kinley, D. & Martin, P. “The 
Institutional Mediation of Human 
Rights in Australia” in P. Boreham, 
G. Stokes and R. Hall (eds) The 
Politics of Australian Society; 2nd 
edn. Sydney: Pearson, 2004 
 

 

 

 

 

 

Papers 
 
Corporations and Human Rights 

Joseph, S., ‘Human Rights Litigation 
against Companies’, Inaugural 
Pavilion Lecture, Centre for 
Corporate Responsibility and 
Sustainability (CCRS), University of 
Zurich, Zurich. 4 November 2003. 
 
Clough, J. ‘Corporate Criminal 
Liability for Human Rights Abuses’, 
Faculty Workshop, for the Frederick 
K Cox International Law Centre, 
Case Western Reserve University 
Law School, Cleveland, Ohio. 1 
October 2003. 
 
Kinley, D: Discussion paper for DFAT 
and Treasury Department, State 
Obligations in Respect of the UN’s 
Human Rights Norms for Corporations. 
December 2003. 
 
Kinley, D. ‘States, Inter-Governmental 
Organizations and Corporations: A  
New Architecture for Human Rights 
Responsibilities’, Protecting Human 
Rights in Australia: Past, Present and 
Future Conference. Melbourne. 
December 2003 
 
Kinley, D. ‘Corporations, Lawyers and 
International Human Rights Law’, 
Showcase Session, International Bar 
Association Conference. San Francisco. 
September 2003. 
 
Kinley, D. “Corporate Social 
Responsibility, International Human 
Rights Law and Economic Development”, 
First Annual Conference of the Monash 
Asia Institute, Mumbai, Maharashtra 
State, India. 9 - 13 February 2004. 
 

Legal Aid Inquiry 

Gaze, B & Schmidt, C. Submission 
to Senate Legal and Constitutional 
Committee Inquiry into Legal Aid 
(on behalf of the Castan Centre for 
Human Rights Law, Sept 2003) 
 
 

 
 
 
 
 
 
 
 

Human Rights and Health 

Bugalski, N. & Joseph, S. Report - 
‘Advice to ACT Health on the 
proposed Human Rights Act' (on 
behalf of the Castan Centre for 
Human Rights Law), 16 July 2003. 
 

Equality Legislation 

Gaze, B. Keynote speech, ‘Equality 
Legislation in an International 
Context’, ‘Building an inclusive 
equality agenda; legislation, 
strategies and structures’ 
Conference, Equality Commission 
for Northern Ireland, 30 November - 
5 December  2003. 
 

Human Rights and International 
Development Banks 

Kinley, D. & Davis, T. Discussion 
Paper for the Special Adviser on Human 
Rights, World Bank, Human Rights 
Implications of Privatization and 
Private Sector Development Activities 
for World Bank Operations. December 
2003. 
 

Indigenous Rights 

Castan, M. ‘New Developments in 
Australian Native Title’, Guest 
Lecture, University of Oklahoma. 11 
Oct 2003 
 
Human Rights, Culture & 
Technology 

McAdam, M. “Linking Human 
Rights and Human Development in 
Asia: Facilitating sustainable human 
development through a rights-based 
approach to the regulation of 
tourism”, First Annual Conference of 
the Monash Asia Institute, Mumbai, 
Maharashtra State, India. 9 - 13 
February 2004. 
 
 
 

PUBLICATIONS & PAPERS 
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Centre Directors & Staff 

• Prof David Kinley (Director): Will be taking up a 
Fulbright Senior Scholar Award at the Washington 
College of Law from June 2004 for six months. 

• Dr Sarah Joseph (Associate Director): Awarded a 
2004 Monash Law Faculty small grant to research 
‘The Accountability of Human Rights NGOs’; 
Member, Organising Committee, 2004 ANZSIL 
Conference 

• Julie Debeljak (Associate Director): Recently 
completed teaching of the graduate International 
Humanitarian Law course; teaching AusAID 
officials on Human Rights reform in 2004. 

• Melissa Castan (Centre Associate): Overseeing the 
Centre’s Indigenous Student Support and  
establishing a Native Title lawyer training program. 

• Dr Tom Davis (Project Manager): researching 
AusAID & Good Governance; coordinating the 
ongoing World Bank and Human Rights initiative. 

• Kay Magnani (Administrator) 
 
 

Monash Law Faculty Castan Centre Members 

• Yet Bryant: Teaches and researches in International 
Law and International Environmental Law. Also 
teaches Legal Process and Civil Procedure. 

• Jonathon Clough: Teaches and researches in 
Criminal Law, especially as it relates to electronic 
crime. 

• Associate Prof Beth Gaze: Recently interviewed on 
Radio National Law Report regarding discrimination 
and heroin addiction, Member of Selection Panel for 
human rights medal, St Michaels Uniting Church, 
Collins St. 

• John Howe: Researches and teaches in Labour Law, 
Corporate Governance, Regulation and Public 
Accountability. 

• Associate Prof Susan Kneebone:  Researching 
refugee law and human rights. 

• Oyiela Litaba: Coordinating the Monash 
Postgraduate Diploma in Legal Practice. 

• Associate Prof Bernadette McSherry: Researching 
legal issues relating to bioethics, psychiatry & 
psychology, with a focus on Criminal Law. 

• Kwame Mfodwo: Teaches Contracts, Legal Process 
and Environmental Law. 

• Dr Bronwyn Naylor Focuses on Criminal & 
Administrative Law, gender issues and  privatisation 

 

 
 
 
 
 
• Dr Pam O’Connor: Has recently been awarded an 

ARC large grant to research uniformity in property 
laws; teaches and researches in Native Title and 
Administrative Law. 

• Tania Penovic: Awarded 2004 Monash Law 
Faculty small grant for convening ‘Children in 
Immigration Detention’ conference. 

• Jenny Schultz: Research interests in Property, 
International Trade Law and International 
Organisations. 

• Prof Francis Trindade Emeritus Professor of the 
Monash Law School. 

• Dr Eric Wilson: Research interests in Public 
International Law and International Environmental 
Law. Convening the 2004 Monash Law Jessop Moot 
Team. 

 
 

Advisory Board 

• Professor Philip Alston, New York University 
School of Law. 

• Professor Virginia Dandan, Department of Studio 
Arts, College of Fine Arts, University of the 
Philippines; Chair United Nations Committee on 
Economic, Social and Cultural Rights. 

• The Hon Elizabeth Evatt AC, Member; World 
Bank Administrative Tribunal; Honorary Visiting 
Professor, University of NSW Law School. 

• Professor Claudio Grossman, Dean of Law School, 
Washington College of Law, The American 
University. 

• Ms Felicity Hampel QC, Barrister-at-Law; Part-
time Commissioner, Victorian Law Reform 
Commission. 

• Professor Christof Heyns, Professor of Human 
Rights Law, University of Pretoria, South Africa and 
Director of the Centre for Human Rights. 

• The Hon Justice Michael Kirby, AC CMG, High 
Court of Australia. 

• Senator Aden Ridgeway, Deputy Leader, 
Australian Democrats. 

• Professor Ivan Shearer, Faculty of Law, University 
of Sydney; Member, United Nations Human Rights 
Committee. 

• His Excellency Judge C.G. Weeramantry, Judge 
ad hoc of the International Court of Justice. 

 

CASTAN CENTRE MEMBERS 



12    . . . . . . . . . . . . . . . . . . . .     

PROJECTS PAST & 
PRESENT 

 
 
International Development and Human Rights: 

• Human Rights Workshops in Australia for Indonesian 
Government officials 

 

 
Participants in the first Human Rights Workshop at the 
Castan Centre 
 
• Human Rights training workshops for Indonesian 

Officials in six Indonesian regional cities 
• Review of the Indonesian Human Rights Advisor 

under the Law Reform Program Facility (funded by 
AusAID) 

• Human Rights Workshops for public officials from 
Burma/Myanmar (currently on hold awaiting 
improvements in the political situation in Burma) 

• Advisory services for the World Bank Human Rights 
Special Advisor and running a volunteer program for 
the East Timor Truth & Reconciliation Commission. 

 
The Australian Government and Human Rights: 

• Short course Human Rights training for DFAT 
officials 

• Short course Human Rights, Governance and Law 
Reform training for AusAID officials 

• Submissions to Parliamentary Committees on a wide 
range of human rights-related topics 

 
Corporations and Human Rights 

• The ‘Multinational Corporations and Human Rights’ 
project, funded by a Large ARC Grant, has produced 
a number of publications (some pending) and 
submissions.  

 
Education Initiatives: 

• Public education program – public lectures, 
workshops, seminars, conferences and publications 

• Indigenous Student Support and the Arnold Bloch 
Leibler Indigenous Law Student Scholarship 

• Facilitation of internships in human rights 
organisations for Monash Law students 

LOOKING AHEAD 
 
 
The Castan Centre for Human Rights Law mission is: 

To promote and protect human rights through the 
generation and dissemination of public scholarship 
in international and domestic human rights law. 
 
The Castan Centre achieves its mission through research, 
education and practical projects. It aims to help propagate 
an environment in which the abuse of human rights by 
states, international bodies, corporations and individuals is 
unacceptable. To this end, the Castan Centre is looking to 
gradually expand its activities in several areas: 

Education 
• Broadening the Public Education Program and 

improving the contribution to professional legal 
development in human rights 

• Improving the level of post-graduate and human 
rights internship support for students in Human 
Rights Law 

• Improving the capacity of the Castan Centre to assist 
Indigenous law students 

• Establishing a LLM (Human Rights) 
 
Research 
• Expanding the Centre’s research and applied 

research in the broad areas of Human Rights & 
Global Change and Human Rights & Individual 
Rights 

• Improving the international academic and 
professional human rights networks between 
Australia and developing countries in the region. 

 

 
Participants in the second Human Rights Workshop at the 
Castan Centre 
 
 
Contacting the Castan Centre 
Email: castancentre@law.monash.edu.au 
Phone: +61 3 9905 3327 
Fax: + 61 3 9905 5305 

www.law.monash.edu.au/castancentre 


