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Abstract 
We examine the relationship between gender of the barrister and appeal outcomes on the High 

Court of Australia. We find evidence of asymmetries in that gender matters if a female barrister 

presents oral argument for the appellant opposed to a respondent, for which one or more male 

barristers present oral argument, but the reverse is not true. Specifically, we find that an appellant 

represented in oral argument by a female barrister, opposed to a respondent represented in oral 

argument by a male barrister, is less likely to receive the vote of a justice in the majority. However, 

we also find that the appellant disadvantage of having a female barrister present oral argument is 

(partially) offset in the case of liberal justices and on panels having a higher proportion of female 

justices. The extent to which the disadvantage is offset and potentially turns from being a 

disadvantage to an advantage depends on the degree to which the judge is liberal and the proportion 

of female justices on the panel. 
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Introduction 

There is considerable evidence of gender bias in the legal profession throughout much 

of the common law world. Females account for approximately one-fifth to one-third 

of the judiciary and are considerably underrepresented among those arguing cases in 

appellate courts in common law countries (Mack & Roach-Anleu, 2012). Decision-

making on our highest courts has far reaching political and social implications. This 

raises the issue of whether, and to what extent, the relative lack of females on our 

highest courts and relatively small proportion of females appearing before our highest 

courts in speaking roles influences the decision-making schema of those courts. 

 

Three recent studies have examined whether gender bias characterizes the decision-

making process on the Supreme Court of the United States (Szmer et al., 2010), 

United States Courts of Appeals (Szmer et al., 2013) and Supreme Court of Canada 

(Kaheny et al., 2011). Szmer et al. (2010) found that female attorneys who presented 

oral arguments were not less successful than their male counterparts, but that 

conservative justices were less likely to vote for parties represented by female 

attorneys in oral argument in the Supreme Court of the United States. Kaheny et al., 

(2011) found that justices on the Supreme Court of Canada were more likely to vote 

in favor of parties with a higher proportion of female barristers, which the authors 

attribute, at least in part, to greater gender diversity on the Bench of the Supreme 

Court of Canada. Szmer et al. (2013) found judges on the United States Courts of 

Appeals were generally more likely to vote for parties represented by female 

attorneys, irrespective of whether the judiciary on the circuit was gender diverse. 

However, Szmer et al. (2013) also found that circuit judges were less likely to vote 

for parties represented by females in cases in which the lower court decision was 

reversed. Overall, the evidence from these studies is mixed meaning the jury is still 
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very much out on whether gender of the attorney/barrister has any effect on judicial 

decision-making. Despite growing recognition of the importance of gender in the 

policy-making process there are no studies to this point outside North America 

 

The issue of whether the gender of the attorney/barrister presenting the oral argument 

affects the outcome of the appeal matters for three reasons. First, it is important given 

the evidence that females are underrepresented amongst those arguing cases in 

appellate courts. If there is evidence of systemic bias against parties represented by 

females, parties appearing before appellate courts will be reluctant to engage female 

advocates, reinforcing the gender gap. Second, there is a growing interest in the 

impact of gender on policy-making and, in particular, how gender influences variation 

in political behavior or preferences. In this context, it is important to examine how 

females, as advocates, influence (or fail to influence) the policies in appellate courts, 

which shape the common law for courts lower in the court hierarchy. Third, the extent 

to which females can influence policy making in our highest courts speaks to diversity 

in input into policy formulation. If judges view the arguments females put forward 

through gender schemas, females will consciously (or subconsciously) present 

arguments “within ideological terms of masculine norms” (Mattei, 1998, p.441) in 

order to be heard, limiting the diversity of voices which are heard in policy-making.
1
  

 

We examine whether gender bias characterizes decision-making on the High Court of 

Australia (hereafter High Court). The High Court has traditionally been a 

                                                        
1 Coffey and McLaughlin (2009) formulate and test the Portia hypothesis, which states that females 

with more masculine names are more successful in legal careers than females with more feminine 

names. Portia was a female in Shakespeare‟s Merchant of Venice who adopted the persona of a male in 

order to argue before the court as a lawyer. They find support for this hypothesis. One Australian 

female barrister has stated, “you have to wonder at the subtleties of how we [ie. female barristers] are 

received by both clients and the Court. My partner encourages me to wear the bright lipstick, which 

would go with putting forward „an aggressive female persona‟. I do not do it, but I wonder if there is 

merit in the comment” (Sparke, 2003, p. 24). 
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predominantly male domain. There have been 42 justices and 12 chief justices of the 

Court since it first sat in 1903. Justice Mary Gaudron, Australia‟s first female High 

Court justice, was not appointed to the High Court until 1987 and served from 1987 to 

2003. Three further female justices have been appointed since Gaudron‟s retirement 

and females now constitute three sevenths of the Bench. 

 

The first female barrister to appear in the High Court was Roma Mitchell, who 

appeared as junior counsel, in a non-speaking role, in a case in 1938.
2
 Prior to the 

1970s females appeared in no more than two-dozen reported cases and almost always 

as junior counsel (Thornton, 2001). Mitchell was also the first female to appear before 

the High Court in a speaking role in the mid-1960s, shortly before her appointment to 

the Supreme Court of South Australia in 1965 as Australia‟s first female judge.
3
 Since 

the 1970s females have appeared more frequently as barristers before the Court, but 

appearances have still been limited and predominantly in non-speaking roles.  

 

We extend the literature on the impact of gender on policy-making and, in particular, 

policy-making in appellate courts, in several directions. First, we provide evidence on 

the impact of gender schemas held by elites (High Court justices) on other elites 

(barristers appearing in the High Court). With a few exceptions, most previous studies 

have focused on the manner in which the mass public utilize gender schemas to 

perceive elites (Kaheny et al., 2011; Mattei, 1998; Szmer, 2010, 2013).  Kaheny et 

                                                        
2 Maeder v Busch (1938) 59 CLR 684 
3 Another prominent female barrister, who appeared in the High Court in the 1950s and 1960s in 

family law cases  was Jean Rosanove, who was the first female to practice as a barrister in Victoria and 

the second female appointed Queens Counsel in Australia, following Mitchell. Carter‟s (1970) 

biography of Rosanove notes that media reporting of cases in which Rosanove appeared tended to 

focus on her appearance in court and is replete with gender stereotyping, referring to Rosanove 

variously as “the pretty young wife of ….”, “a good looking woman” and “a very feminine woman”. 

There are several other instances in more recent times of Australian judges focusing on the appearance 

of female barristers, but not male barristers, including their court dress (see Scutt, 2001).  
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al., (2011) and Szmer (2010) also address this issue for final appellate courts; 

however, we do so for a less politicized Court than previous studies.  

 

While scholars have argued that the High Court has always been a political institution 

(Galligan, 1987; Pierce et al., 2010), there is recognition that, in terms of the 

appointment process and the degree of judicial activism on the Court, that the High 

Court is less politicized than the Supreme Courts of Canada and the United States 

(Robinson, 2011; Smyth, 2000; Weiden, 2011). In contrast to both Canada and the 

United States, Australia does not have a Constitutional Bill of Rights (United States) 

or Charter of Rights (Canada). While some have suggested that the utility of the legal 

model of decision-making is fading on the High Court (see eg. Gill, 2009), it is still 

largely received wisdom, at least among lawyers, that the legal model of decision-

making remains dominant on the Court. As Robinson (2011, p. 212) puts it: 

 

 “Australia represents the Westminster jurisdiction with the least possibility of an 

ideological effect. This is because Australia remains the only Westminster (and 

indeed only Western) jurisdiction without a bill of rights (either constitutional or 

statutory) at the federal level. The Australian public and federal courts then have less 

of an entrenched culture of „rights talk‟ than other common law jurisdictions, and the 

presumption that dominates …. legal culture [in the United States]  – that the courts 

are the primary arbiter of individual rights – does not hold in Australia”.  

 

The above statement needs to be tempered by the recognition by the Mason Court of 

implied rights in the Constitution, although there was a swing back towards more 

legalistic reasoning and away from judicial activism in the Gleeson Court (Foley, 

2007).  The High Court under Chief Justice Gleeson (with the exception of Justice 

Kirby) was more legalistic than at any point under Chief Justices Mason or Brennan. 



 6 

 

We expect that the interaction of elites might be influenced by the politicization of the 

decision making process, but the expected relationship is not clear-cut. On the one 

hand, to the extent that the legal model of decision-making is more prevalent in 

Australia, one might expect the gender of the barrister to be less important – the 

justices decide according to law and are governed by the arguments, irrespective of 

who puts them forward. In contrast, it might be argued, that gender schemas will be 

more important in a politicized environment because political institutions are 

gendered with males in the preferred position and males using their power to shape 

the political landscape to reinforce their dominance (Mattei, 1998).   

 

Alternatively, from a feminist perspective, black letter law equates to patriarchal law, 

reinforcing male hegemony (Villmoare 1999). As Thornton (2007, p. 394) puts it: 

“Benchmark men are the normative agents of legality”. The extent to which judges 

rely on information depends on the extent to which they believe the source is credible 

(McGuire, 1995; Johnson et al., 2006). One would expect that women would be 

disadvantaged arguing cases in this context because the gender schema would be 

framed (ie. they would not seem „authoritative‟ in arguing black letter law 

underpinned by masculine values).  By contrast, the Supreme Court of the United 

States, because it is a more politicized institution with a Bill of Rights, which 

explicitly recognizes that there are competing choices, may be more conducive to 

hearing “a diversity of voices” (Villmoare 1999, p. 470). To the extent that this is the 

case, gender schemas may be regarded as less important than in the High Court.  

 

The second way in which we extend the extant literature is that this is the first study 

to test for gender bias in decision making for an appellate court outside North 
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America. Comparative analyses of this sort assist to test the breadth of judicial 

decision-making theories developed, and first tested, in the United States context 

(Hausegger & Haynie 2003). The High Court differs from the Supreme Court of the 

United States in important respects, which make it a better forum to examine the 

effect of barrister gender on judicial outcomes. The High Court places more 

importance on oral argument, so provides a better vehicle to test the effect of gender 

of the barrister (and other aspects of the barrister) presenting the case on judicial 

decision making than the Supreme Court of the United States.  In the first study of 

this sort, Szmer (2010) called for more research for courts with greater gender 

diversity on the Bench than the Supreme Court of the United States.  This is true for 

the High Court, particularly in the latter years of the study. Moreover, although 

subsequent studies have studied courts with greater gender diversity on the Bench – 

Supreme Court of Canada and United States Courts of Appeals – the findings as to 

how the diversity of gender on the Bench influences whether female advocates win or 

lose are mixed. This suggests that further research is needed to address the issue.  

 

The third way in which we extend the existing literature is to contribute to studies on 

determinants of litigant success on the High Court, and other appellate courts more 

generally. Specifically, we respond to the recent suggestion by Sheehan and Randazzo 

(2012) that future research should extend analysis of the determinants of litigant 

success on the High Court to consider the characteristics of the barrister and, in 

particular their gender. Sheehan and Randazzo (2012, p.254) speculate: “To the extent 

that the judiciary is dominated by males ….. it could be suggested that female 

barristers ….. might have less influence”, but do not address this issue in their study.   
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Fourth, previous studies have not considered the possibility that there may be 

asymmetrical effects depending on which party (appellant or respondent) that the 

female is representing. We specifically allow for the alternative scenarios (appellant 

represented by a female opposed to respondent represented by a male and appellant 

represented by a male opposed to respondent represented by a female). 

 

Foreshadowing our main results, we find evidence of asymmetries in that gender 

matters if the appellant is represented by a female, but not the respondent. 

Specifically, we find that an appellant represented by a female barrister, opposed to a 

respondent represented by a male barrister, is 38.3 per cent to 42.3 per cent less likely 

to receive the vote of a justice in the majority. However, we also find that this female 

disadvantage is (partially) offset in the case of liberal justices and having a higher 

proportion of female justices on the panel. The extent to which it is offset and, in the 

extreme, turns from being a disadvantage to an advantage depends on the degree to 

which the judge is liberal and the proportion of female justices on the panel. 

 

Barrister Gender and Appellate Decision-Making  

Previous studies that have analyzed the role of attorney or barrister gender on 

appellate outcomes have used a conceptual framework that combines the concepts of 

gender schemas and source credibility (Kaheny et al., 2011; Szmer et al., 2010, 

2013).  A schema is a cognitive structure that enables an individual to make sense of 

stimuli he or she encounters in the course of life (Nisbett & Ross, 1980). A gender 

schema consists of those things considered to be typical attributes of males and 

females (Haslett et al., 1992). People have perceptions of typical male and female 

attributes, often formed through observation of extreme cases, which generate gender 

stereotypes (Haslett et al., 1992). Typical male attributes are considered to be 

independence, rationality and strength, while females are considered as communal, 
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emotional and nurturing (Valian, 1999, 2005). In the appellate courtroom, in 

presenting oral argument, typical male attributes are regarded as beneficial, while 

typical female attributes are not, particularly when attempting to persuade the court to 

adopt novel doctrine or extend the boundaries of existing law. As a consequence, the 

application of gender schemas or stereotypes results in judges „overrating‟ the 

argument of males and „underrating‟ the argument of females (Valian, 1999, 2005). 

Because females do not, in general, have traits considered to be desirable when 

presenting oral argument, their argument will be considered less credible or 

persuasive and, as such, are more likely to be discounted or rejected outright. 

 

A competing perspective is minimalism, which contends that gender differences will 

be washed out as a result of the socialization effects of the law school, the legal 

profession and legal institutions (Miller & Maier, 2008; Szmer et al., 2013). One 

study of students at the Pennsylvania Law School found that gender differences that 

were clearly identifiable when students entered first year had dissipated by third year 

(Guinier et al., 1994). Judges, who have addressed the issue, have offered support for 

the minimalist perspective. For example, Ruth Ginsburg (1999), an Associate Justice 

of the Supreme Court of the United States since 1993, has stated (at p. 1165): “In 

class or in grading papers from 1963 until 1980 and now in reading briefs and 

listening to arguments in court for over 18 years, I have detected no reliable indicator 

of distinctly male or surely female thinking – or even penmanship”. If the minimalist 

perspective holds, one would expect no statistically significant differences in who 

wins or loses depending on the gender of the barristers arguing the case.   

 

The empirical evidence on the role of gender in influencing judicial decision-making 

is mixed. One set of studies have examined how gender influences how a judge casts 
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his or her vote. Findings range from gender having no effect in the United States 

Courts of Appeals (Songer et al., 1994) to gender having substantial effects in federal 

appellate courts (Peresie, 2005) and state supreme courts (Songer & Crews-Meyer, 

2000) in the United States. A second set of studies has examined how the gender of 

the trial attorney affects jury decision-making using experimental evidence. Some of 

these studies find gender of the trial attorney does not matter, while others find that 

jurors are more likely to side with male attorneys (see the review in Szmer, et al., 

2010). Finally, as discussed above, existing studies examining the effect of the gender 

of the attorney/barrister on appellate outcomes are mixed with one study finding no 

gender differences (Szmer, et al., 2010) and two studies finding that judges were 

more likely to vote for parties represented by females (Kaheny et al., 2011; Szmer, et 

al., 2013). It was only in certain circumstances (conservative judges or cases reversed 

on appeal) in which there is any support for gender schemas in existing studies.  

 

The Australian Context 

Australia is a federal system with national courts and a court system for each of the 

six states and two territories. Altogether, there are approximately 1000 judicial 

officers, organized into more than 25 different courts (Mack & Roach-Anleu, 2012). 

The High Court‟s first sitting was in October 1903. It is now the final court of appeal 

from all Australian state and commonwealth courts. Section 71 of the Commonwealth 

Constitution provides that the High Court „shall consist of the Chief Justice and so 

many other justices, not less than two, as the Parliament prescribes‟. The Court has 

comprised seven justices, including the Chief Justice, since 1946. The Court hears 

appeals, sitting in rotating panels of three, five and seven justices.  

 

Historically females have been underrepresented in the legal profession (Mossman, 

2009) and on the Bench at all levels (Davis & Williams 2003). A gender appearance 
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survey, conducted by the Law Council of Australia in 2009 found sizeable gender 

disparities at the Bar, particularly among senior barristers (Law Council of Australia, 

2009). Since 1993, more than 50 per cent of law graduates from Australian law 

schools have been female; however, in 2009 81 per cent of barristers appearing in 

Australia‟s superior courts were male, which represented the gender proportion at the 

Bar. In matters resulting from briefings by private law firms, the gender appearance 

survey found that males were briefed 86 per cent of the time. The appearance time for 

male barristers was also longer than their female counterparts; the average appearance 

time for males was 3.8 hours, compared with 2.8 hours for females. Females 

constituted just 6 per cent of Queens Counsel (Law Council of Australia, 2009). 

Gender disparities also exist within the ranks of solicitors with females accounting for 

22 per cent of partners in Australian law firms in 2011 (Van Onselen, 2011). 

 

For the first two-thirds of the twentieth century, Australia had no female judges in 

superior courts. As one commentator has put it, “the principal arguments against 

[appointing female judges was] that their womanly purity might be endangered by 

hearing certain types of cases, and they might allow their emotions to bias their 

judgment” (Carter, 1970, p. 67). Following Mitchell‟s appointment to a state supreme 

court in the mid-1960s, the first female federal judge in Australia was Elizabeth Evatt, 

who was appointed by the Whitlam Labor government in 1972. In the 1970s and 

1980s there were few female judges, particularly in the higher courts. The early-to-

mid-1990s represented a turning point in terms of appointment of females to the 

courts. In 1995 females represented nine per cent of judges in Australia. By 2011 this 

figure had increased to 23 per cent (Thornton, 2007; Van Onselen, 2011).  
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The catalyst was media interest in a series of cases in the late 1980s and early 1990s 

in which a male dominated judiciary appeared out of touch with changing societal 

values, which put scrutiny on the judicial appointment process (Thornton, 2007). In 

one notorious case in the Melbourne Registry of the Family Court in the late 1980s, 

when a female lawyer rose to announce her appearance and make submissions, she 

was curtly told from the Bench to „sit down girlie‟.
4
  However, the most publicized 

instance involved a remark in the course of a marital rape trial by Justice Bollen, then 

a judge of the Supreme Court of South Australia, that „a measure of rougher than 

usual handling‟ was acceptable on the part of a husband towards a wife unwilling to 

have sexual intercourse.
5
 In the aftermath of the increased media attention, in the mid 

1990s a government inquiry recommended more female appointments to the Bench 

(Senate Standing Committee on Legal and Constitutional Affairs, 1994). Former High 

Court judge, Michael Kirby (2002), has argued, that ironically this has kept the 

proportion of female barristers appearing in Australia‟s appellate courts low because 

senior female counsel are very quickly offered judicial appointments 

 

As discussed above, the High Court has also traditionally been male dominated. 

Gaudron was the first female justice of the High Court, serving from 1987 to 2003. 

When Gaudron retired in 2003, the seven justices of the High Court again temporarily 

became all male. Since Gaudron‟s retirement three female justices – Susan Crennan 

(2005), Susan Kiefel (2007) and Virginia Bell (2009) - have been appointed to the 

High Court. Table 1 shows the proportion of cases with zero, one, two and three 

female justices on the Court in the 766 cases employed in this study over the period 

                                                        
4 This episode gained such notoriety that it has led to a regular column, „Sit Down Girlie‟ in the 

Australian journal, Alternative Law Journal, see: http://www.altlj.org/news-and-views/sit-down-girlie 

(last accessed, 2 January, 2013). As a play on the words used, the phrase „Stand Up Girlie‟ has become 

a battle cry of feminist lawyers in Australia – see, in general, Scutt (2001). 
5 R v Johns (Unreported, Supreme Court of South Australia, Bollen, J., 26 August, 1992). 

http://www.altlj.org/news-and-views/sit-down-girlie
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1994 to 2011. From 1994 to 2002, the proportion of cases with one female justice 

(Gaudron) varied between 65 per cent and 86 per cent. From 2003 to 2005 the 

proportion of cases with female justices was zero or close to zero. In 2006 and 2007, 

the proportion of cases with one female justice (usually Crennan) increased and in 

2008-2011, there was an increase in the proportion of cases with two or three female 

justices sitting on the panel. Since the appointment of Bell, the Full Court of the High 

Court, comprising a panel of three justices, may now be constituted exclusively by 

female justices. The first time this occurred was in April 2009 (Roberts, 2012).  

 

While the number of female barristers appearing in the High Court has increased 

since the 1970s, appearances have still been sporadic.  Table 2 presents descriptive 

statistics on female counsel for all cases analyzed in this study, decided over the 

period 1994-2011. Between 1995 and 2011, cases in which female barristers appeared 

for at least one party as senior or junior counsel increased from 24 per cent to 41 per 

cent. However, cases in which a female was either lead counsel, or presented oral 

argument, for at least one party was still just 14 per cent in 2011. 

 

Hypotheses 

Barrister Gender 

The basic barrister gender hypothesis is based on the concepts of gender schema and 

source credibility discussed above. We have suggested that judges view oral argument 

through the lens of gender schemas. Gender schemas influence perceptions of the 

credibility and persuasiveness of the oral argument based on gender stereotypes. 

Specifically, gender schemas applied negatively to females can be employed to 

devalue the credibility and persuasive force of oral argument by female barristers 

(Szmer et al., 2013). Thus, in instances in which a female barrister is opposed to a 
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male barrister, all things being equal, a judge will be less likely to find for the party 

represented by a female. On this basis, we formulate the following hypotheses: 

 

H1: If the appellant is represented in oral argument by a female barrister, while the 

respondent is represented in oral argument by a male barrister, a justice will be less 

likely to find in favor of the appellant. 

 

H2: If the appellant is represented in oral argument by a male barrister, while the 

respondent is represented in oral argument by a female barrister, a justice will be 

more likely to find in favor of the appellant 

 

Barrister Gender x Judge Gender 

Male and female judges may apply gender schema differently when evaluating oral 

argument presented by female barristers. Dolan (2004a) suggests that females have an 

„affinity effect‟, based on a shared group identity, which implies that females are 

more likely to support other females. There is much evidence of an affinity effect 

from congressional elections in the United States in which female voters have been 

found to be more likely to vote for female candidates (Dolan, 1998, 2004a, 2004b; 

Sanbonmatsu, 2002). Following this line of argument, we hypothesize that female 

judges will be more likely to side with female barristers all things being equal.   

 

H3: If the appellant is represented in oral argument by a female barrister, while the 

respondent is represented in oral argument by a male barrister, a female justice will 

be more likely to find in favor of the appellant. 

 

H4: If the appellant is represented in oral argument by a male barrister, while the 

respondent is represented in oral argument by a female barrister, a female justice will 

be less likely to find in favor of the appellant. 

 

Barrister Gender x Judge’s Ideology 

Conservative and liberal judges may apply gender schema differently when 

evaluating oral argument presented by female barristers. Previous research suggests 

that conservative voters are more likely to prefer male candidates over identical 

female candidates (King & Maitland, 2000).  Szmer et al. (2010) postulate that judges 

who tend to support more liberal political positions might also be wary of negative 
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gender stereotypes and apply gender schemas in ways not disadvantageous to 

females. Specifically, Szmer et al. (2010) argue that liberal justices might assign 

different traits to their characterizations of that which is typically male and female, 

such that being female is consistent with the attributes needed to be a good advocate.  

Females may fit more readily into the schema of liberal judges. In this respect, 

evidence from voting studies suggests that appearing liberal is a feminine trait. Voters 

are more likely to rate female candidates as being liberal than their male counterparts 

(Huddy & Terkildsen, 1993). Liberal justices committed to affirmative action and 

women‟s rights may even be more receptive to hearing oral argument from female 

barristers than their male colleagues. Szmer et al. (2010) found that liberal judges 

were more likely to find for parties represented by female attorneys on the Supreme 

Court of the United States. On this basis, we generate the following hypotheses: 

H5: If the appellant is represented in oral argument by a female barrister, while the 

respondent is represented in oral argument by a male barrister, a liberal justice will 

be more likely to find in favor of the appellant. 

 

H6: If the appellant is represented in oral argument by a male barrister, while the 

respondent is represented in oral argument by a female barrister, a liberal justice will 

be less likely to find in favor of the appellant. 

 

Barrister Gender x Women’s Issue 

The manner in which judges apply gender schema to oral argument presented by 

female barristers might be influenced by the type of legal issue, via what Dolan 

(2004a) terms „issue stereotypes‟. Szmer et al. (2010) argue that gender schemas will 

work to the advantage of females in cases concerned with women‟s issues, in which 

female barristers will be perceived to have more credibility. Stereotypical personality 

traits ascribed to females, such as gentleness, kindness and warmth, are considered 

more empathetic to women‟s issues. This argument is consistent with studies that 

have found that voters perceive female candidates for political office more credible 

than male candidates on women‟s issues (Dolan, 2004a; Huddy & Terkildsen, 1993; 
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Sanbonmatsu, 2002).  Female barristers in Australia practice disproportionately in 

family law and certain types of crime, such as sexual assault, which come under the 

general rubric of women‟s issues (Hunter, 2005). Hence, the justices may also 

consider females to have more human capital (experience and learning) in these areas. 

Szmer et al. (2010) found that on the Supreme Court of the United States, the justices 

were more likely to vote for parties represented by female attorneys in cases raising 

women‟s issues. On this basis we formulate the following hypotheses: 

 

H7: If the appellant is represented in oral argument by a female barrister, while the 

respondent is represented in oral argument by a male barrister, a justice will be more 

likely to find in favor of the appellant if the case concerns a woman’s issue. 

 

H8: If the appellant is represented in oral argument by a male barrister, while the 

respondent is represented in oral argument by a female barrister, a justice will be less 

likely to find in favor of the appellant if the case concerns a woman’s issue 

 

Barrister Gender x Proportion of Female Judges Sitting on the Case 

The manner in which judges apply gender schema to oral argument presented by 

female barristers might be influenced by the level of gender diversity on the panel. 

Kaheny et al. (2011) and Szmer et al. (2013) speculate that as the proportion of 

female judges hearing the case increases that a judge hearing the case will be more 

receptive to arguments presented by female barristers. To put it differently, male 

judges may be less likely to apply negative gender schema to oral argument made by 

female barristers, the higher the proportion of female judges sitting on the case. At the 

same time, female judges may be more likely to support female judges in the presence 

of other female judges, reinforcing the affinity effect. There is evidence that the 

voting behavior of male judges is influenced by the gender composition of the Bench 

(Farhang & Wawro, 2004; Gryski et al., 1986). Kaheny et al. (2011) found mixed 

support for the proposition that judges will be more receptive to oral argument made 

by female counsel in cases with a higher proportion of female judges in the Supreme 
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Court of Canada. Szmer et al. (2013) found that panel gender diversity had no effect 

on the likelihood of a judge voting for the side represented by the female attorney in 

the United States Courts of Appeals. We hypothesize the following: 

 

H9: If the appellant is represented in oral argument by a female barrister, while the 

respondent is represented in oral argument by a male barrister, a justice will be more 

likely to find in favor of the appellant, the higher the proportion of female justices 

sitting on the case. 

 

H10: If the appellant is represented in oral argument by a male barrister, while the 

respondent is represented in oral argument by a female barrister, a justice will be less 

likely to find in favor of the appellant, the higher the proportion of female justices 

sitting on the case. 

 

Data 

To test our hypotheses we combined data collected from High Court cases reported in 

the austlii database
6
 with the transcripts of the cases.

7
 It was necessary to consult the 

transcripts of the cases because it is generally not possible to ascertain the gender of 

the barristers or which barristers had speaking parts from the reported decision. Our 

dataset consists of 766 High Court cases, corresponding to approximately 4,200 

individual judge level observations, decided between November 1994 and the end of 

2011.  This period corresponds to the period for which the High Court transcripts are 

available online. Prior to November 1994 it is difficult to access the transcripts. 

 

Table 3 presents descriptive statistics for each of the variables employed in the study. 

Here, we briefly discuss coding of some of the key variables. There are alternative 

ways to measure the gender of the barrister, such as the proportion of female 

barristers representing each side, whether there was at least one female barrister 

representing alternatively the appellant and respondent, whether a female barrister 

provided oral argument alternatively for the appellant and respondent and whether a 

                                                        
6 http://www.austlii.edu.au/au/cases/cth/HCA/ 
7 http://www.austlii.edu.au/au/other/HCATrans/ 
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female barrister was lead counsel alternatively for the appellant and respondent. The 

latter two measures are likely to be best because both involve the female barrister 

having a speaking part, in which she has to convey information and persuade the 

Court. It is in this context that gender schemas are likely to come to the fore. From 

Table 2, it can be seen that a female being lead counsel in the High Court is almost 

perfectly correlated with a female presenting oral argument. Thus, we treat barrister 

gender as a dichotomous variable, set equal to one if a female barrister provided oral 

argument and zero otherwise. We distinguish between a female barrister providing 

oral argument for the appellant (respondent), but not the respondent (appellant).  

 

The ideology scores for each judge are taken from those reported in Weiden (2011) 

and Pierce et al. (2012). These ideology scores were constructed based on an original 

content analysis of Australian newspaper editorials using the procedure suggested in 

Segal and Cover (1989). The ideology scores exist on a 0-to-1 scale. Lower scores 

indicate conservative ideology, while higher scores indicate liberal ideology.  

 

To identify a women‟s issue, a binary variable was set equal to one if the case 

involved a women‟s issue. Because debate may exist as to what constitutes a 

women‟s issue, we followed the coding convention suggested by Walker and Barrow 

(1985) and employed by Kaheny et al (2011) and Szmer et al. (2010, 2013). 

Specifically, women‟s issues included cases concerned with crimes against women 

(such as rape), equal employment opportunity, maternity rights, prostitution, 

reproductive rights, sexual discrimination and harassment and prostitution. 

 

Method 

All observations are at the judge level. The dependent variable is that the appellant is 

successful (ie. the justice votes for the appellant and the justice is in the majority). 
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Since the dependent variable is dichotomous, we employ a probit model. To ease 

interpretation we report marginal effects for all specifications. Following previous 

studies we calculated robust standard errors clustered on the judge to correct for the 

possibility that different decisions by the same judge in different cases may result in 

correlated error terms (Kaheny et al, 2011; Szmer et al. 2010, 2013). 

 

To test the hypotheses, we use a binary variable for whether a female barrister 

provided oral argument for the appellant (respondent), but not the respondent 

(appellant) and a series of interaction terms. The interaction terms were binary 

variables for whether a female barrister provided oral argument for the appellant 

(respondent), but not the respondent (appellant), interacted with each of the gender of 

the judge, the judge‟s ideology score, if the case involved a woman‟s issue and the 

proportion of female judges hearing the case. In alternative specifications we also 

include control variables as well as judge specific and time specific effects.  

 

The first set of control variables capture the quality of representation. These are 

binary variables for whether the appellant/respondent represented himself or herself, 

the number of barristers representing the appellant/respondent and the number of 

Queens Counsel representing the appellant/respondent. Previous research suggests 

that parties represented by larger litigation teams are more successful in the Supreme 

Court of Canada (Szmer et al., 2007) and the Supreme Court of the United States 

(Szmer, 2005). The Queen‟s Counsel title is bestowed on those senior barristers who 

have the largest practices and are regarded as the leaders of the bar. As in the United 

Kingdom, the criteria for bestowing this title typically includes merit.  Thus, we 

expect the likelihood of appellate success to be positively correlated with both the size 

of the appellant‟s litigation team and number of Queens Counsel on their side and 
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negatively correlated with the size of the respondent‟s team and the number of 

Queens Counsel representing the respondent. We expect that appellants who are self-

represented will be less likely to be successful, while appellants opposed to 

respondents who are self-represented will be more likely to be successful. 

 

Sheehan and Randazzo (2012) find a relationship between party capability and 

judicial decision-making on the High Court. The second set of variables captures 

party capability and controls for the differing resources and experience of the 

litigants. Appellants and respondents were classified into types of litigants with 

varying experience and resources, based on previous research; namely, individuals, 

small business, interest groups, subnational government, big business, national 

government (civil cases) and the Crown (criminal cases). Other control variables 

included in the probit model captured the gender of the judge, ideology score of the 

judge, whether the case involved a women‟s issue, the proportion of female judges 

sitting on the panel and if the appellant was also the plaintiff at first instance. 

 

Before proceeding to the results we address two methodological issues. First, previous 

studies of this sort have defined the dependent variable as whether the judge voted for 

or against the party that initiated the suit at trial – typically the plaintiff or prosecution 

(Kaheny et al., 2011; Szmer et al., 2013). The rationale for so doing is that it controls 

for the tendency for many appellate courts to affirm a high proportion of the decisions 

from which the appeal is made. This is not the case in the High Court. Smyth (2000) 

analyzed 2667 decisions decided by the High Court between 1948-1999. Appellants 

were successful 45 per cent of the time, which is higher than other appellate courts in 

the common law world. This is particularly so in relation to intermediate appellate 

courts, such as the United States Courts of Appeals studied by Szmer et al. (2013) – 
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see Songer et al. (2000). In this study the dependent variable – that the appeal was 

successful and judge was in the majority - was coded one 55.7 per cent of the time, 

which approximates the standard normal distribution assumed by a probit model. 

 

A second methodological issue is that a potential problem with the probit results is 

sample selection bias if the cases in which females make oral arguments systemically 

differ from those in which they do not (Szmer et al., 2010). The traditional Heckman 

(1979) model used to address sample selection bias requires that the second stage 

outcome equation is estimated using ordinary least squares (OLS). Dubin and Rivers 

(1989) developed an extended selection model in which the second stage is estimated 

using a probit model. We attempted to estimate the Dubin and Rivers (1989) bi-probit 

model using maximum likelihood estimation, which is appropriate in our case given 

that the second stage outcome is whether the appellant was successful at the judge 

level. In the first stage, the dependent variable was whether a female barrister 

provided oral argument for either the appellant or respondent. The identifying 

variable (ie. the variable included in the first stage, but not the second stage) was 

whether the case involved an economic issue. Other variables were whether the case 

involved a woman‟s issue and party capability variables, similar to the approach in 

Szmer et al., (2010). However, in the second stage the bi-probit model would not 

converge for any of the specifications, which is not uncommon with bi-probit models 

(Freedman & Sekhon, 2010). One approach to dealing with convergence problems 

with bi-probit models has been to adopt the traditional Heckman (1979) two-step 

procedure, estimating the second stage using OLS (see eg. Raschky & Schwindt, 

2009). However, it is now well known that the traditional Heckman (1979) two-step 

procedure should not be used when the dependent variable in the second stage is 

dichotomous and that often the two-step procedure will increase the bias compared 
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with the results of the standard probit model without correcting for sample selection 

(Bushway et al., 2007; Freedman & Sekhon, 2010).  Thus, in the results below we 

stick to the probit results, while recognizing the potential sample selection issue.       

  

Results 

Table 4 presents the results of the probit model. There are four specifications. The 

first specification does not include control variables. The second specification 

includes a subset of control variables, excluding the party capability variables. The 

third specification includes all control variables and the fourth specification includes 

all control variables plus judge-specific and time-specific effects. We begin by 

considering which of the ten hypotheses outlined above are supported and then 

proceed to briefly consider the results for the control variables.  

 

Beginning with the results for barrister gender, we find support for H1, but not H2.  If 

a female barrister presents oral argument for the appellant, while oral argument for 

the respondent is presented by one or more male barristers, the appellant is between 

38.3 per cent and 42.3 per cent less likely to win, depending on the exact 

specification. This result is robust to the inclusion of controls and judge-specific and 

time-specific effects. However, if a female barrister presents oral argument for the 

respondent, while oral argument for the appellant is presented by one or more male 

barristers, this has no statistically significant effect on the outcome. 

 

There is no support for either H3 or H4. A female judge is no more, or less, 

sympathetic to oral argument from a female barrister opposed to a male barrister than 

her male colleagues on the Bench. This holds true irrespective of whether the 

appellant is represented in oral argument by a female barrister and the respondent 
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represented by a male barrister or the respondent is represented in oral argument by a 

female barrister and the appellant is represented by a male barrister. 

 

There is support for H5 in Specifications (2)-(4), but not H6. A liberal judge will be 

more likely to find for an appellant for which a female barrister presents oral 

argument when opposed to a respondent for which oral argument is exclusively 

presented by one or more male barristers than their conservative colleagues on the 

Bench. To be specific, the female disadvantage associated with an appellant being 

represented by a female barrister being opposed to a respondent represented by one or 

more male barristers is basically wiped out in the case of liberal judges with an 

ideology score of one (Gaudron, Toohey). If a female barrister presents oral argument 

for the appellant, while oral argument for the respondent is presented by one or more 

male barristers, the appellant is between 2.1 per cent less likely (specification (2)) and 

3 per cent more likely (specification (4)) to get the vote of a liberal judge with an 

ideology score of one. By contrast, an appellant represented by a female barrister 

opposed to a respondent represented by a male barrister is between 19.6 per cent and 

21.5 per cent less likely to receive the vote of moderate judges with an ideology score 

of 0.5 (Deane, Mason, McHugh). Finally, for conservative judges, such as Callinan 

and Heydon with ideology scores equal, or close, to zero, the marginal effects are the 

same as depicted for the variable female barrister O(A) in Table 4. An appellant 

represented by a female barrister opposed to a respondent represented by a male 

barrister is between 40.9 per cent (specification (2)) and 42.3 per cent (specification 

(3)) less likely to get the vote of a conservative judge with an ideology score of zero. 

 

There is no support for H7 or H8. If a case is concerned with a women‟s issue, this 

has no effect on the probability of one side represented in oral argument by a female 
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barrister winning the case. This remains true irrespective of whether the appellant is 

represented in oral argument by a female barrister and the respondent represented by a 

male barrister or vice versa. The one exception is in specification (1) which suggests 

that in cases concerned with a women‟s issue, if the appellant is represented by a 

female barrister and the respondent represented by a male barrister, the appellant is 

actually less likely to win than in a case not concerned with a women‟s issue. 

However, this result is not robust to the inclusion of controls in other specifications.  

 

There is support for H9, but not H10.  As the proportion of female judges sitting on 

the panel increases, a judge is more likely to find for an appellant represented by a 

female barrister opposed to a respondent represented by a male barrister. However, 

the gender composition of the Bench has no effect on the outcome of the appeal if the 

respondent is represented in oral argument by a female barrister and the appellant 

represented by a male barrister. On a panel consistently entirely of female judges, an 

appellant represented by a female barrister opposed to a respondent represented by a 

male barrister is between 19 per cent (specification (4)) and 55 per cent (specification 

(1)) more likely to receive the vote of any given judge on the panel. Consider a panel 

of seven judges; of which three are female. Such a panel has regularly heard cases in 

the High Court since 2009. On such a panel, an appellant represented by a female 

barrister opposed to a respondent represented by a male barrister is between 29.7 per 

cent (specification (4)) less likely and 0.7 per cent (specification (1)) more likely to 

receive the vote of any given judge on the panel. On a panel of five judges; of which 

three are female, the corresponding likelihoods are 5.5 per cent less likely 

(specification (4)) to 21.6 per cent more likely (specification (1)).  
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Of the control variables capturing the quality of the representation, the number of 

Queens Counsel representing the appellant and respondent has a significant effect on 

the appeal outcome. For each additional Queens Counsel on the appellant side, the 

appellant is between 5.7 per cent (specification (3)) and 8.7 per cent (specification 

(2)) more likely to receive a judge‟s vote. At the same time, for each additional 

Queens Counsel on the respondent‟s side, the appellant is between 6.7 per cent 

(specification (2)) and 7.8 per cent (specification (4)) less likely to receive a judge‟s 

vote. This finding differs from the Supreme Court of Canada where previous research 

has found either no support or, at best, mixed support, for the hypothesis that the 

number of Queens Counsel effects appeal outcomes (Flemming & Krutz, 2002a, 

2002b; Szmer et al., 2007). A possible explanation is that in Australia, the title 

Queens Counsel is related to one‟s ability as an advocate and reputation at the bar, 

while in Canada, the title Queen‟s Counsel is more a function of length of service as a 

barrister and public regard, rather than necessarily ability (Szmer et al., 2007). 

 

However, the number of barristers representing the appellant and respondent per se 

has no effect on the outcome. This result is similar to the finding of Szmer et al. 

(2010, 2013) for the United States Courts of Appeals and Supreme Court of the 

United States respectively, both of which considered the gender of the attorney. Our 

results suggest that additional Queens Counsel matter, but adding junior counsel to 

the litigation team, most likely in non-speaking roles, does not increase one‟s chance 

of winning the appeal. Finally, if the appellant is self-represented this has no effect on 

the outcome, but if the respondent is self-represented, we get the unexpected result 

that the appellant is 5.5 to 7.8 per cent less likely to receive the judge‟s vote. One 

possible explanation for this finding is that judges feel a stronger sense of duty to self-

represented respondents to fully understand the relevant legal arguments.  
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The results for the party capability variables suggest that the traditional party 

capability scale developed in the context of the United States may not behave in the 

same manner in the High Court. Kaheny et al. (2011) reached the same conclusion 

with respect to their study for the Supreme Court of Canada. Interest groups, small 

business, national government (civil case) and the Crown (criminal case) have a 

higher likelihood of receiving a judge‟s vote than an individual (the reference case) as 

an appellant.  This result is generally consistent with party capability, although there 

is not the expected linear relationship, in which what one traditionally regards as 

successively better-resourced parties are more likely to win. One result clearly 

consistent with party capability theory is that an appellant is 12.8 to 13 per cent less 

likely to receive a judge‟s vote if the respondent is the Crown relative to an 

individual. In such cases, the appellant is nearly always an individual. But, our results 

also suggest that an appellant is more likely to receive a judge‟s vote if opposed to a 

respondent which is an interest group, small business or big business relative to an 

individual. These results do not support traditional party capability theory.  

 

One possible explanation for our results is that party capability advantage is posited to 

stem from having the resources to hire a superior legal team (Galanter, 1974) and we 

already control separately for the quality of the litigation team. A related point is that 

many cases involving individuals will be funded by legal aid and/or be test cases 

funded by third parties. While there is debate about the standard of legal 

representation provided by the public defender in the United States, in Australia 

Queens Counsel will typically be briefed in cases before the High Court, meaning that 

the resource limitation is not as pronounced (Smyth, 2000). A third possible 

explanation is the „implied rights hypothesis‟ suggested by Sheehan and Randazzo 
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(2012), which states one shot litigants (ie. individuals) will win more cases following 

the High Court‟s decision in Mabo,
8
 decided in the early 1990s. The rationale is that 

following Mabo, the justices are more receptive to legal arguments by individuals 

building on the implied rights doctrine so that individuals fare relatively well. 

Individual rights and freedoms jurisprudence were less to the fore in the Gleeson 

Court, but were important for the period considered in the first part of the study. 

 

Of the other control variables, we find that as the proportion of female judges 

increase, a judge is more likely to vote for the appellant. We also find that both male 

and liberal judges are less likely to find for the appellant, although the gender of the 

judge is insignificant once we control for judge-specific and time-specific effects. 

There is also evidence that on women‟s issues judges are more likely to vote for the 

appellant, but this result is not robust across all specifications.  

Discussion 

The most significant result is that this is the first study to find evidence of female 

barrister disadvantage, at least for female barristers representing appellants opposed to 

respondents represented by male barristers. As such, we provide the first evidence 

that gender schemas, operating solely via the channel of the gender of the advocate, 

can operate in a negative manner between elites in appellate courts.  Previous studies 

have hypothesized that parties represented by female attorneys or barristers will be 

less likely to win. However, previous support for such a hypothesis has been limited 

to conservative justices (Szmer et al, 2010). Meanwhile, Kaheny et al. (2011) and 

Szmer et al. (2013) find judges are more likely to side with parties represented by 

female attorneys. A possible explanation for the different findings here is that to the 

extent that the legal model is more prevalent in the High Court, in such a framework 

                                                        
8 (1992) 175 CLR 1. 
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gender schemas are potentially magnified. The rationale is that from a feminist 

perspective, at least, legal principles are underpinned by masculine values, which 

makes female barristers with stereotypical female traits seem less authoritative than 

their male colleagues when arguing points of black letter law. 

 

A second significant finding is that gender diversity on the panel matters and that an 

increase in the proportion of female judges on the panel increases the likelihood that a 

judge will vote for female barristers representing appellants opposed to respondents 

represented by male barristers. Thus, gender schemas can operate in a positive fashion 

when there is gender diversity on the panel. While Kaheny et al. (2011) and Szmer et 

al. (2013) explain their finding that judges are more likely to side with parties 

represented by female attorneys on the basis of greater gender diversity on the Bench 

of the Supreme Court of Canada and United States Courts of Appeals than the 

Supreme Court of the United States, they actually found that panels with more female 

judges were not more likely to find for the side represented by the female attorney.  

 

The third significant finding is that the ideology of the judge influences the gender 

schema through which justices view oral argument. This result is similar to the 

findings of Szmer et al (2010) for the Supreme Court of the United States, but 

generally differs from the results of Kaheny et al (2011) for the Supreme Court of 

Canada. Specifically, we find that liberal judges are more likely to vote for female 

barristers representing appellants opposed to respondents represented by male 

barristers. This is an important finding, suggesting that ideology does play at least 

some role in how judges view barristers in a court traditionally considered to be less 

politicized than the United States Supreme Court. 
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An important feature of our results is that we find evidence of asymmetric effects, 

which have not previously been explored in the literature. Both the evidence of 

female disadvantage and the (partial) offsetting effects of judicial ideology and gender 

diversity of the panel occur when the female barrister is representing an appellant 

opposed to a respondent represented by a male barrister. A possible explanation is 

that gender schemas are particularly important when presenting oral argument for the 

appellant because the barrister is pushing the court to overturn the decision of the 

lower court. To so do, the barrister will often be asking the court to overturn existing 

precedent and/or consider novel legal doctrine. It may be that in such cases the traits 

considered important in presenting oral argument – independence of mind, rational 

thought processes and strength of conviction - that are stereotypical male traits come 

to the fore, while stereotypical female attributes are associated with a lack of 

conviction. It might also be in such instances that liberal judges, who are naturally 

more inclined toward accepting novel doctrine, are more likely to reconstruct gender 

schemas. Similarly, in such situations judges with a higher proportion of female 

colleagues on the panel may be more likely to modify their gender schemas.   

Conclusion 

There is a large literature examining the influence of attorney/barrister background on 

appeal outcomes. But there are few studies examining how the gender of the 

attorney/barrister influences which side wins or loses. This seems strange, given that, 

as Szmer et al., (2010, p. 30) noted, “in other institutional environments and 

workplaces, gender issues inform institutional dynamics and interpersonal 

relationships”. The role of barrister gender in influencing appellate outcomes is an 

important issue to investigate given the disadvantaged position of females in senior 

positions in the legal profession in common law countries. This is also an important 

issue to consider given increased attention given to the role of gender in policy 
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making more generally. Finally, a study such as this broadens our understanding of 

the dynamics of decision-making for courts outside North America and specifically 

extends our knowledge of litigant success on the High Court of Australia, the final 

appellate court for a country with a population of just under 23 million people. 

 

Similar to previous studies of this sort, the study has the limitation that it only covers 

a restricted time period (1994-2011), which was dictated by the availability of the 

High Court transcripts. This prevented us from considering whether the all-male 

Courts of yesteryear treated female barristers any differently. The problem, however, 

is that as one goes further back in time appearances by female barristers, particularly 

in speaking roles, become increasingly spasmodic.  Thus, it is debatable whether 

going back earlier than the Mason Court would produce meaningful results. 

 

One avenue for future research would be to explore the role of barrister gender in a 

court in which there is a relatively high proportion of female barristers appearing 

coupled with a higher proportion of female judges. One such court is the Family 

Court of Australia, in which 40 per cent of the Bench is female. In such a court, which 

is focused on a „woman‟s issue‟, it would be interesting to examine whether gender 

schemas operate against male barristers. Another avenue for future research would be 

to explore the role of barrister gender in courts with, and without, a female Chief 

Justice. In Australia, the only state supreme court to have a female Chief Justice is the 

Supreme Court of Victoria. One could potentially compare the role of barrister gender 

in the Supreme Court of Victoria with the other state supreme courts of other states.
9
 

Internationally, the Supreme Court of Canada and Supreme Court of New Zealand 

                                                        
9 In addition, Margaret Beazley was recently appointed the President of the Court of Appeal in New 

South Wales.  
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both have a female Chief Justice. This line of research could be pursued via a study of 

decision-making on these courts over the relevant time frame. 
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Table 1: Female Justices Sitting on Each Panel in the High Court (1994-2011) 

 

Year No. 

of 

Cases 

Cases with no 

Female Justices 

Cases with one 

female Justice 

Cases with two 

female Justices 

Cases with three 

female Justices 

  Number Proportion Number Proportion Number Proportion Number Proportion 

1994 6 1 0.17 5 0.83 0 0.00 0 0.00 

1995 34 12 0.35 22 0.65 0 0.00 0 0.00 

1996 35 5 0.14 30 0.86 0 0.00 0 0.00 

1997 38 8 0.21 29 0.76 1 0.03 0 0.00 

1998 58 14 0.24 43 0.74 1 0.02 0 0.00 

1999 46 12 0.26 34 0.74 0 0.00 0 0.00 

2000 44 9 0.20 35 0.80 0 0.00 0 0.00 

2001 53 20 0.38 32 0.60 1 0.02 0 0.00 

2002 45 10 0.22 35 0.78 0 0.00 0 0.00 

2003 29 28 0.97 1 0.03 0 0.00 0 0.00 

2004 55 55 1.00 0 0.00 0 0.00 0 0.00 

2005 69 69 1.00 0 0.00 0 0.00 0 0.00 

2006 21 9 0.43 12 0.57 0 0.00 0 0.00 

2007 54 7 0.13 45 0.83 2 0.04 0 0.00 

2008 50 2 0.04 16 0.32 32 0.64 0 0.00 

2009 40 0 0.00 10 0.25 19 0.48 11 0.28 

2010 45 0 0.00 10 0.22 13 0.29 22 0.49 

2011 44 0 0.00 4 0.09 20 0.45 20 0.45 

Total 766 261 0.34 363 0.47 89 0.12 53 0.07 

 
Notes: Based on authors‟ calculations from sample cases used in the study.  
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Table 2: Female Barristers Appearing Before the High Court (1994-2011) 

 

Year No. of 

Cases 

One or more female 

barristers appeared for 

at least one party 

Female barrister was 

lead counsel for at 

least one party 

Female barrister 

provided oral 

argument for at least 

one party 

  Number Proportion Number Proportion Number Proportion 

1994 6 1 0.17 0 0.00 1 0.17 

1995 34 8 0.24 0 0.00 0 0.00 

1996 35 11 0.31 1 0.03 1 0.03 

1997 38 8 0.21 1 0.03 1 0.03 

1998 58 19 0.33 1 0.02 1 0.02 

1999 46 14 0.30 2 0.04 2 0.04 

2000 44 15 0.34 3 0.07 3 0.07 

2001 53 21 0.40 3 0.06 3 0.06 

2002 45 16 0.36 5 0.11 5 0.11 

2003 29 9 0.31 3 0.10 3 0.10 

2004 55 18 0.33 2 0.04 2 0.04 

2005 69 21 0.30 5 0.07 5 0.07 

2006 21 6 0.29 2 0.10 2 0.10 

2007 54 21 0.39 1 0.02 1 0.02 

2008 50 20 0.40 5 0.10 5 0.10 

2009 40 19 0.48 3 0.08 3 0.08 

2010 45 19 0.42 3 0.07 4 0.09 

2011 44 18 0.41 6 0.14 6 0.14 

Total 766 264 0.34 46 0.06 48 0.06 

 
Notes: Based on authors‟ calculations from sample cases used in the study.  
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Table 3: Descriptive Statistics 

 

Variable (Description) Descriptive Statistics 

Dependent Variable  

Yes =1 if Justice finds in favor of appellant and Justice is in 

majority; 0 otherwise. 

1 = (55.72%) 

Hypothesis Variables  

Female Barrister O(A) =1 if a female barrister provided oral 

argument for the appellant, but not the respondent; 0 otherwise 

1 = (2.23%) 

Female Barrister O(R) =1 if a female barrister provided oral 

argument for the respondent, but not the appellant; 0 otherwise 

1 = (3.55%) 

Control Variables  

Gender of Judge (Male=1) 1 = (83.42%) 

Ideology Score (Value between 0 and 1; 0 is conservative 

through to 1 liberal) 

Mean = 0.42, SD = 0.29 

Woman's issue? (Yes=1) 1 = (10.54%) 

Proportion of female justices hearing a case Mean = 0.17, SD = 0.15 

Appellant self-represented (Yes=1) 1= (0.57%) 

Respondent self-represented (Yes=1) 1= (1.69%) 

No. Barristers representing Appellant Mean = 2.12, SD = 0.56 

No. Barristers representing Respondent  Mean = 2.09, SD = 0.62 

No. QCs representing Appellant  Mean = 0.96, SD = 0.51 

No. QCs representing Respondent Mean = 0.96, SD = 0.48 

Plaintiff=Appellant? (Yes=1) 1 = (44.02%) 

Party Capabilities   

Appellant type:  

Individual = 56.12%, Small Business = 0.95%, Interest Group = 2.91%, Subnational 

Government = 5.14%, Big Business = 23.19%, National Government (Civil) = 9.03%, Crown 

(Criminal) = 2.65% 

Respondent type:  

Individual = 28.48%, Small Business = 1.75%, Interest Group = 2.94%, Subnational 

Government = 8.53%, Big Business = 27.08%, National Government (Civil) = 10.07%, 

Crown (Criminal) = 21.16% 

Other Controls  

Judges:   

Bell = 2.13%, Brennan = 2.51%, Callinan = 8.27%, Crennan = 4.62%, Dawson = 1.99%, 

Deane = 0.73%, French = 2.75%, Gaudron = 6.49%, Gleeson = 9.26%, Gummow = 14.69%, 

Hayne = 12.06%, Heydon = 7.75%, Kiefel = 3.41%, Kirby = 11.37%, Mason = 0.09%, 

McHugh = 9.45%, Toohey = 2.42% 

Years:  

1994 = 0.76%, 1995 = 4%, 1996 = 4.5%, 1997 = 4.83%, 1998 = 7.2%, 1999 = 5.95%, 2000 = 

5.85%, 2001 = 7.06%, 2002 = 6.23%, 2003 = 3.67%, 2004 = 7.37%, 2005 = 9%, 2006 = 

2.82%, 2007 = 7.13%, 2008 = 6.63%, 2009 = 5.05%, 2010 = 6.11%, 2011 = 5.83% 

Total Observations 4205 
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Table 4: Probit Estimates 

 

VARIABLES (1) (2) (3) (4) 

Hypothesis Variables     

Female Barrister O(A) -0.383* -0.409* -0.423* -0.422* 

 (-1.688) (-1.842) (-1.921) (-1.847) 

Female Barrister O(R) -0.0184 -0.115 -0.0325 0.0681 

 (-0.102) (-0.611) (-0.173) (0.366) 

Female Barrister O(A) x Female Judge 0.124 0.171 0.179 0.178 

 (0.697) (0.981) (1.030) (0.994) 

Female Barrister O(R) x Female Judge -0.0550 0.00576 -0.00637 -0.0465 

 (-0.448) (0.0456) (-0.0499) (-0.356) 

Female Barrister O(A) x Ideology Score 0.314 0.388* 0.417* 0.452* 

 (1.345) (1.655) (1.780) (1.880) 

Female Barrister O(R) x Ideology Score 0.0400 0.136 0.105 0.0452 

 (0.252) (0.833) (0.639) (0.274) 

Female Barrister O(A) x Woman‟s Issue -0.268* -0.187 -0.202 -0.201 

 (-1.905) (-1.265) (-1.379) (-1.339) 

Female Barrister O(R) x Woman‟s Issue 0.0561 0.102 0.0407 -0.0606 

 (0.606) (1.063) (0.412) (-0.591) 

Female Barrister O(A) x Proportion 

Female Judges 

0.933*** 

 

0.669* 

 

0.655* 

 

0.612* 

 

 (2.742) (1.943) (1.885) (1.663) 

Female Barrister O(R) x Proportion 

Female Judges 

0.400 0.280 0.250 0.247 

 (1.301) (0.884) (0.780) (0.754) 

Control Variables     

Gender of Judge (Male=1)  -0.0506* -0.0499* 0.133 

  (-1.950) (-1.910) (0.980) 

Ideology Score   -0.0652** -0.0626** - 

 

  (-2.197) (-2.091) _ 

Woman's issue? (Yes=1)  -0.0234 0.0522* 0.0712** 

  (-0.842) (1.784) (2.369) 

Proportion of female Judges  0.307*** 0.317*** 0.428*** 

  (5.184) (5.250) (4.175) 

Appellant self-represented (Yes=1)  -0.0547 -0.0502 -0.0897 

  (-0.596) (-0.566) (-0.999) 

Respondent self-represented (Yes=1)  -0.0545* -0.0780** -0.0689** 

  (-1.835) (-2.575) (-2.210) 

No. Barristers representing Appellant  -0.0173 -0.0153 -0.0247 

  (-1.043) (-0.905) (-1.429) 

No. Barristers representing Respondent   0.00900 0.00394 0.00773 

  (0.607) (0.260) (0.499) 

No. QCs representing Appellant   0.0866*** 0.0571*** 0.0665*** 

  (4.769) (3.025) (3.458) 

No. QCs representing Respondent  -0.0666*** -0.0735*** -0.0782*** 

  (-3.457) (-3.742) (-3.873) 

Plaintiff=Appellant? (Yes=1)  -0.0131 -0.0778*** -0.0731*** 
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  (-0.825) (-4.072) (-3.757) 

Party Capabilities      

Appellant type      

Small Business   0.360*** 0.352*** 

   (4.053) (3.882) 

Interest Group   0.128*** 0.143*** 

   (2.718) (2.958) 

Subnational Government    0.0587 0.0728* 

   (1.567) (1.930) 

Big Business   0.0130 0.0261 

   (0.591) (1.163) 

National Government (Civil)   0.0823*** 0.0942*** 

   (2.677) (3.007) 

Crown (Criminal)   0.122** 0.128** 

   (2.366) (2.447) 

Respondent type      

Small Business   0.134** 0.112* 

   (2.172) (1.751) 

Interest Group   0.152*** 0.152*** 

   (3.224) (3.165) 

Subnational Government    0.0407 0.0436 

   (1.274) (1.335) 

Big Business   0.0454** 0.0300 

   (2.039) (1.313) 

National Government (Civil)   0.0472 0.0517 

   (1.539) (1.634) 

Crown (Criminal)   -0.130*** -0.128*** 

   (-4.655) (-4.440) 

Other Controls     

Judge Specific Effects NO NO NO YES 

Time Specific Effects NO NO NO YES 

     

Observations 4,205 4,200 4,200 4,200 

Log Likelihood -2874 -2832 -2771 -2701 

Pseudo R2 0.00446 0.0183 0.0391 0.0636 
Notes: (1.) The ideology score and whether the case involved a women‟s issue was dropped in 

specification 4 due to collinearity with judge specific fixed effects. (2.) z-statistics in parentheses (3.) 

*** p<0.01, ** p<0.05, * p<0.1 (4.) For party capability, the individual is the reference group.  

 

 

 




