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PREVIOUS FOUR-YEAR REVIEW SUBMISSION ‘

| refer the Independent Reviewer to my submissiotinéFour-Year Review of théharter of
Human Rights and Responsibilities Act 2Q@&) undertaken by the Scrutiny of Acts and
Regulations Committee (SARC), entitled ‘Inquirydrthe Charter of Human Rights and
Responsibilities’. My submission is reproducedn& ¢nd of this submission, in “Appendix
B”. | re-iterate the submissions | made duringfthe-year review, and seek to build upon
these in this submission for the Eight-Year Review.

PREVIOUS COMMENTARY ON THE CHARTER ‘

This submission refers to numerous articles and&gions that | have written in relation to
the Charter. For ease of reference, | list these in Appendik “

EIGHT-YEAR REVIEW SUBMISSION ‘

This submission will focus on the “enforcement” tagisms under th€harter— or,
perhaps more aptly named, the “remedial” provisidmgarticular, it will focus on the
meaning of s 32(1), the interaction between ss&ii@)32(1), and the role of s 36(2). The
interaction between ss 7(2) and 38 will also beflyriaddressed.

This submission also makes reference to embeddmugren rights culture in Victoria, the
need to continue to review ti@harterat periodic intervals, and re-iterates key isstm®
my Four-Year Review submission.

THE OPERATION OF S 32(1) AND ITS INTERACTION WITH S 7(2)

As the Independent Reviewer will be aware, the nmgpof s 32(1) is unsettled in Victoria.
Section 32(1) states: ‘So far as it is possiblddeo consistently with their purpose, all
statutory provisions must be interpreted in a weat ts compatible with human rights’.

Moreover, the interaction of the s 7(2) limitatigmr®vision with Part Ill is unsettled. In
particular, there is a difference of opinion irete@n to whether s 7(2) analysis is part of
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ascertaining whether a statutory interpretatidnaspatible with human rights’ under
s 32(1), or whether s 7(2) is not relevant.

This submission will outline the main strands & #trguments, in order to highlight the need
for clarity on these matters — indeed, in ordemnighlight the need for amendment©iarter
in order to secure the original intention of learterenacting Parliament.

Parliamentary Intention to replicate s 3(1)UKHRA

Charterreplication of s 3(1WKHRA andGhaidan

As per my four-year review submissioand my academic writing on the matter (see
Appendix A): there were clear parliamentary indications tha2@) of theCharterwas
intended to reproduce s 3(1) of tHaman Rights Act 199@JK) (UKHRA), as it had been
interpreted in cases such@baidan v Godin-Mendoz&Ghaidari).® The similarity between
s 3(1) and s 32(1) is striking. Section 3(1) reasl$ollows: ‘So far as it is possible to do so,
primary legislation and subordinate legislation trhesread and given effect in a way which
is compatible with the Convention rights.” The ondyevant difference is that s 32(1) adds
the words ‘consistently with their purpose’.

The question that has vexed the Australian judidgmwhat impact the additional words of
‘consistently with their purpose’ have. On the tvaed, were they intended to codify the
British jurisprudence on s 3(1) of thi&KHRA, most particularhGhaidar! andre S° On the
other hand, were they intended to enact a diffeseritof obligation altogether.

There were clear indications in the pre-legislatiistory to theCharterthat the addition of
the phrase ‘consistently with their purpose’ wasddify Ghaidan— both by referring to that
jurisprudence by narfiand lifting concepts from that jurisprudence iplaining the effect
of the inserted phrage.

: Julie Debeljak, ‘Inquiry into th€harter of Human Rights and Responsibilitissibmitted to the
Scrutiny of Acts and Regulations Committee of thetdfian Parliament for the Four-Year Review of
the Charter of Human Rights and Responsibilities A&@&/ic), 10 June 2011, 1-30 (‘Four-Year
Review Submission’).

2 See in particular, Julie Debeljak, ‘Parliament8overeignty and Dialogue under the Victor@marter
on Human Rights and Responsibiliti®sawing the Line Between Judicial Interpretatéord Judicial
Law-Making’ (2007) 33V onash University Law Revie9v71 (‘Parliamentary Sovereignty and
Dialogue’); Julie Debeljak, ‘Who Is Sovereign Nowf2e MomcilovicCourt Hands Back Power Over
Human Rights That Parliament Intended It To Ha2€1(1) 22(1)Public Law Reviewt5-51 (‘Who is
Sovereign Now?’); Julie Debeljak, ‘Proportionaliights-Consistent Interpretation and Declarations
under the VictoriarCharterof Human Rights and Responsibilitiise MomcilovicLitigation and
Beyond’ (2014) 40(2Monash University Law Revie340-388 (‘Proportionality, Interpretation and
Declarations’).

8 Ghaidan v Godin-MendoZ2004] UKHL 30.

4 Id.

® In re S (Minors) (Care Order: Implementation of @dlan); In re W (Minors) (Care Order:
Adequacy of Care Plarjp002] UKHL 10 fe 3.

6 Human Rights Consultation Committee, Victorianv&mmentRights Responsibilities and Respect:
The Report of the Human Rights Consultation Coremi2005, 82-83.

7 Human Rights Consultation Committee, above 886 Explanatory Memorandum, Charter of Human

Rights and Responsibilities Bill 2006 (Vic), 23:H&@ reference to statutory purpose is to ensurdrthat
doing so courts do not strain the interpretatiofegfslation so as to displace Parliament'’s intehde
purpose or interpret legislation in a manner wisigbids achieving the object of the legislation.’
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The Charter utilising the UK/NZ Method

Were the parliamentary intention behind s 32(1pgeised and implemented by Australian
courts, the approach to applying s 32(1) woulditmélar to the approach taken by the British
courts. The approach adopted by the British casirggmilar to the approach of the courts in
New Zealand under tHgill of Rights Act 199GNZ) (NZBORA.® The equivalent statutory
interpretation provision under tiNZBORAis found in s 6, which reads ‘[w]herever an
enactment can be given a meaning that is consisiéimthe rights and freedoms contained in
this Bill of Rights, that meaning shall be preferte any other meaning.’

Given that theJKHRA® and theNZBORA! are the most relevant comparative statutory
rights instruments, and tlgharterenacting parliament’s intention to replicate s)3fflthe
UKHRA and theGhaidanjurisprudence thereto, it is reasonable for theagch to s 32(1) of
the Charterto be modelled on the British and New Zealand eagiies. The methodology
adopted under both of these instruments is siraila; by and large, settled. This method
gives the interpretation power a remedial reachfaadses on two classic “rights questions”
and two ‘Charter questions™? and can be summarised as follows (“UK/NZ Method”):

The “Rights Questions”
First: Does the legislative provision limit/engaey of the protected
rights in ss 8 to 27?

Second: If the provision does limit/engage a righthe limitation
justifiable under the s 7(2) general limits poweunder a specific limit
within a right?

The “Charter Questions”

Third: If the provision imposes an unjustified liron rights, interpreters
must consider whether the provision can be “satlediugh a s 32(1)
interpretation; accordingly, the judge must alter ineaning of the
provision in order to achieve rights-compatibility.

Fourth: The judge must then decide whether theealtaghts-compatible
interpretation of the provision is “possible” armbthsistent[] with
[statutory] purpose”.

8 Bill of Rights Act 199QNZ) (“NZBORA).

° Whether or not s 6 of ttéZBORAand s 3(1) of thtlKHRA achieve the same outcome is highly
contested: see Claudia Geiringer, ‘The Principleegality and the Bill of Rights Act: A Critical
Examination oR v Hanseh(2008) 6 New Zealand Journal of Public and In&ional Law 59, 66.

10 Human Rights Act 1998JK) ¢ 42 (‘(UKHRA). The methodology under tHéKHRAwas first outlined
in Poplar Housing and Regeneration Community Assawidtitd v Donoghug2001] EWCA Civ 595
[75] (‘Donoghue), and has been approved and followed as the peefenethod in later cases, such as,
R v A(No 2)[2001] UKHL 25 [58];International Transport Roth GmbH v Secretary @ft&for the
Home Departmer[2002] EWCA Civ 158[149]Ghaidan[2004] UKHL 30 [24].

1 The current methodology under tB# of Rights Act 199QNZ) (‘NZBORA")was outlined by the
majority of judges irR v Hanserj2007] NZSC 7 (Hansen). This method is in contra-distinction to an
earlier method proposed Moonen v Film and Literature Board of Revig2000] 2 NZLR 9 (NZCA)
(known as Moonen No 7).

12 Debeljak, ‘Parliamentary Sovereignty and Dialdgabove n 2, 28 and 32.
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The Conclusion...

Section 32(1): If the s 32(1) rights-compatiblesnpiretation is “possible”
and “consistent[] with [statutory] purpose”, thisd complete remedy to
the human rights issue.

Section 36(2): If the s 32(1) rights-compatiblesnpiretation is not
“possible” and not “consistent[] with [statutoryligpose”, the only option
is a non-enforceable declaration of inconsistetetrpretation under

S 36(2).

The “Charter’ questions in essence reflect the “enforcementtimaisms under th€harter,
or theCharter“remedies”. There are two matters of importaneg flow from the UK/NZ
Method.

First, s 7(2) limitation analysis is built into assing whether a rights compatible
interpretation is possible and consistent withustay purpose. Section 7(2) proportionality
analysis informs whether an ordinary interpretat®imdeed compatible with rights because
the limitation is reasonable and demonstrablyfjesti or whether the ordinary interpretation
is not compatible with rights because the limiiiseasonable and/or demonstrably
unjustified, such that an alternative interpretatimder s 32(1) should be sought if possible
and consistent with statutory intention. Sectia®) Tistification is part of the overall process
leading to a rights-compatible or a rights-inconigatinterpretation.

Secondly, under the UK/NZ Method, s 32(1) has aedial role. Let us consider some
scenarios. If a statutory provision does limitghtj but that limitation is reasonable and
demonstrably justified, there is no breach of sghthe statutory provision can be given an
interpretation that is ‘compatible with rights’.dfstatutory provision does limit a right, and
that limitation is not reasonable and demonstraldyified, there is a breach of rights. In this
case, a s 32(1) rightsmpatibleinterpretation is a complete remedy to what otiezwould
have been a rightisicompatibleinterpretation of the statutory provision. To lees the
judiciary’s s 32(1) right-compatible re-interprédait must be possible and consistent with
statutory purpose (i.e. a role of interpretatiohlagislation), but nevertheless the rights-
compatible interpretation provides a complete remed

The earlier decisions of the Victorian judiciarypported the UK/NZ Method. IRJE

Nettle JA followed the UK/NZ Methdd and used s 32(1) to achieve a rights-compatible
interpretation of s 11 of th&erious Sex Offenders Monitoring Act 2@QU%), but did not
consider it necessary to determine whether s 32(licatedGhaidanto dispose of the
caset* Similarly, inDas Warren CJ in essence followed the UK/NZ Metfi@hd used

s 32(1) to achieve a rights-compatible interpretatf s 39 of théajor Crime (Investigative
Powers) Act 2004Vic), but did not need to determine the appliigbof Ghaidanto dispose

1 See Nettle JA IRJE v Secretary to the Department of Justice & 63t[008] VSCA 265 [114] —
[116] (‘RIE).

1 RJE[2008] VSCA 265 [118] — [119].

1 Re Application under the Major Crime (InvestigatRewers) Act 20042009] VSC 381, [50] — [53]

(‘Das’). Warren CJ refers to Nettle JA's endorsemenhefapproach of Mason NPJHKSAR v Lam
Kwong Wai[2006] HKCFA 84, and applies it: s@mas[2009] VSC 381 [53]. Nettle JA indicates that
the Hong Kong approach is the same astkelRAapproach unddpoplar, and expressly follows the
Poplar approach: seRJE[2008] VSCA 265, [116]. This is why Warren CJ'spapach is described as
essentially following th&/ KHRA approach.

4
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of the casé? In Kracke Bell J adopted the UK/NZ Methbdand held that s 32(1) codified
s 3(1) as interpreted f@haidan'® | have more fully explored this issue of methogglin
my academic writing?

The strength of the remedy

A related issue is the ‘strength’ of the remed@lvpr of s 32(1). | have explored this
extensively in my academic writing, and provideesxerpt here.

[T]he British jurisprudence is of three categori€e earlier case & v Ais considered the ‘high
water mark’ for s 3(1), when a non-discretionarpey@l prohibition on the admission of prior sexual
history evidence in a rape trial was re-interpretader s 3(1) to allow discretionary exceptionseOn
commentator considered that Lord Steyn’s judgmigmiadied ‘that the interpretative obligation is so
powerful that [the judiciary] need scarcely evesar to s 4 declarations’ of incompatibility, sugtieg
that ‘interpretation is more in the nature of al&de-all-and-replace” amendment.’

The middle ground is represented®kgaidan In Ghaidan the heterosexual definition of “spouse”
under theRents Actvas found to violate the art 8 right to home whead with the art 14 right to non-
discrimination. The House of Lords “saved” the tggincompatible provision via s 3(1) by re-
interpreting the words “living with the statutomnant as his or her wife or husband” to mean “Gvin
with the statutory tenant @sthey werehis wife or husband”. AlthougBhaidanis considered a retreat
from R v A its approach to s 3(1) is still considered “ratlidecause of Lord Nichollgbiter

comments about the right®mpatiblepurposes of s 3(1) potentially being capable @frading rights-
incompatiblepurposes of an impugned law.

The “narrowest” interpretation of s 3(1) was pragbsy Lord Hoffman ilWilkinson Lord Hoffman
describes s 3(1) as ‘deem([ing] the Convention tmfa significant part of the background against
which all statutes ... had to be interpreted’, dnayan analogy with the principle of legality. His
Lordship introduces an element of reasonablenessridbing interpretation under s 3(1) as ‘the
ascertainment of what, taking into account the yrggtion created by s 3, Parliament would
reasonablybe understood to have meant by using the actngukge of the statuté.’

The British jurisprudence has retreated from thetmadical remedial stance kv A
Moreover, although the reasoning of Lord Hoffmars\aacepted by the other Law Lords in
Wilkinson’scase’* Wilkinsonhas failed to materialise as the leading case3{f)s rather,
Ghaidanremains the case relied upGrkinally, the reach dBhaidanhas been grossly
overstated, and its approach is not appropriatesgidbed as ‘radicaf’.

1 Das[2009] VSC 381 [172] — [175].

m Kracke v Mental Health Review Board & Ors (Genefal)09] VCAT 646, [52] — [65] (Kracke).

1 Kracke[2009] VCAT 646 [214].

1 Debeljak, ‘Who Is Sovereign Now?’, above n 2; Bigk, ‘Proportionality, Interpretation and
Declarations’, above n 2.

20 Debeljak, ‘Who Is Sovereign Now?’, above n 2,218(citations omitted). See also Debeljak,
‘Parliamentary Sovereignty and Dialogue’, above n 2

2 R (on the application of Wilkinson) v Inland Reve@ommissionerf2005] UKHL 30 [1]
(Lord Nicholls); [32] (Lord Hope); [34] (Lord Sc9it[43] (Lord Brown) (Wilkinson).

2 See, for example, Jack Beatson, Stephen Grosz,Hiokman, Rabinder Singh, and Stephanie Palmer,

Human Rights: Judicial Protection in the United §dom(Sweet & Maxwell, London, 208) [5-64] —
[5-127]; Aileen KavanaghConstitutional Review Under the UK Human Rights (@ambridge
University Press, 2009), 28: ‘In what is now thadiag case on s 3(Ighaidan ...’

2 See Aileen Kavanagh, ‘Unlocking thieiman Rights AcfThe “Radical” Approach to Section 3(1)
Revisited’ (2005) European Human Rights Law Revi289; Aileen Kavanagh, ‘Choosing Between
Sections 3 and 4 of thduman Rights Act 1998udicial Reasoning aft&haidan v Mendozan Helen

5
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Victorian Court of Appeal in R v Momcilovic rejects s 3(1)JJKHRA and Ghaidan

Meaning of s 32(1) and alignment wiitiilkinson

Despite this pre-legislative history, and the ed#dgisions of Victorian judges, the Victorian
Court of Appeal (‘"VCA) inR v Momcilovid' VCA Momcilovit)?* aligned its judgment most
closely with theWilkinsondecisior TheVCA MomcilovicCourt held that s 32(1) ‘does not
create a “special” rule of interpretation [in tBéaidansense], but rather forms part of the
body of interpretative rules to be applied at theset, in ascertaining the meaning of the
provision in question®®

The VCA Method

The VCA MomcilovicCourt then outlined a three-step methodology $seasing whether a
provision infringes &/ictorian Charterright, as follows (“VCA Method”):

Step 1: Ascertain the meaning of the relevant gioxi by applying

s 32(1) of theCharterin conjunction with common law principles of
statutory interpretation and th&terpretation of Legislation Act 1984
(Vic).

Step 2: Consider whether, so interpreted, the aglieprovision breaches a
human right protected by tl@harter.

Step 3: If so, apply s 7(2) of ti@&harterto determine whether the limit
imposed on the right is justifie.

Tentatively?® the VCA MomcilovicCourt held that s 32(1) ‘is a statutory directiobliging
courts ... to carry out their task of statutoreiprretation in a particular wa§”'Section 32(1)
is part of the ‘framework of interpretive rule&'which includes s 35(a) of theterpretation
of Legislation Acend the common law rules of statutory interpretatparticularly the

Fenwick, Gavin Phillipson and Roger Masterman (etig}icial Reasoning Under the UK Human
Rights Act{Cambridge University Press, Cambridge, 2007) 142, fn 131; Julie Debeljak,
‘Submission to the National Consultation on Humaghis’, submitted to thélational Consultation
on Human Rights Committe®5 June 2009, 51-57 (‘Submission to National @taton’); Debeljak,
‘Who Is Sovereign Now?’, above n 2, 19-20.

2 R v Momcilovid2010] VSCA 50 (VCA Momcilovig).

% VCA Momcilovid2010] VSCA 50 [56]. For a critique of the VCA’sliance orWilkinson see
Debeljak, ‘Who Is Sovereign Now?’, above n 2, 24-25

% VCA Momcilovid2010] VSCA 50 [35]. This is in contrast to Lordaf{er’s opinion that ‘[tjhe words

“consistently with their purpose” do not occur i3 of theHRA but they have been read in as a matter
of interpretation’: Robert Walker, ‘A United KingdoPerspective on Human Rights Judging’
(Presented aourting Change: Our Evolving CourSupreme Court of Victoria 2007 Judges’
Conference, Melbourne 9-10 August 2007) 4.

z VCA Momcilovid2010] VSCA 50 [35].

2 TheVCA MomcilovicCourt only provided its ‘tentative views’ becatiggo argument was addressed
to the Court on this question’: Ibid [101]. Inde#ltee of the four parties sought the adoptiorhef t
PreferredJKHRA-based methodology as propounded by BellKracke[2009] VCAT 646 [65], [67]

— [235].
2 VCA Momcilovid2010] VSCA 50 [102].
%0 Ibid [103]. It is merely ‘part of the body of B8 governing the interpretative task’: at [102].
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presumption against interference with rights (e, principle of legalityf* To meet the

s 32(1) obligation, a court must explore ‘all “p$s” interpretations of the Erovision(s) in
question, and adopt[] that interpretation whictsteafringesCharterrights’ 3 with the
concept of “possible” being bounded by the ‘framdwaf interpretative rules’.

For theVCA MomcilovicCourt, the significance of s 32(1) ‘is that Parlent has embraced
and affirmed [the presumption against interferenith rights] in emphatic terms’, codifying
it such that the presumption ‘is no longer meretyeature of the common law but is now an
expression of the “collective will” of the legistae.*® The guaranteed rights are also
codified in theCharter®*

Differences between the VCA Method and the UK/NZtihbel

| have previously summarised the main differenads/ben the UK/NZ Method and the
VCA Method, as follows:

There are significant differences between the V@A BK/NZ methods. Under the VCA method,

s 32(1) is relevant during the initial and ordinarterpretative process, and has no remedial scope.
Moreover, s 7(2) is not relevant to interpretatisrassessing rights-compatibility, but is a step
preparatory to ‘enforcement’ via s 36(2). By coatrdhe UK/NZ method uses ordinary interpretative
methods to establish whether a right is limiteéntls 7(2) to adjudge the justifiability of the ltmiith

s 32(1) being utilised after an unjustified limgtastablished, as part of the remedial powersdoead
the unjustified limitation. As discussed below, @A method also differs to the method under
constitutional instruments, even though the VCAstaienly) relied on constitutional methodolagy.

Problems withivCA Momcilovic

There are many difficulties with the reasoning/l@A Momcilovicand the VCA Method
proposed by that court. | have covered these imoaglemic writings,and | urge the
Independent Reviewer to consider these. | outligeamain concerns here in brief.

First, it is by no means clear that the interpretagiven to s 32(1) iWCA Momcilovias
correct, with the reasoning of the€A MomcilovicCourt being open to criticisAf.

Secondly, to fully understand the apparent andhaee links between s 3(1) of thiKHRA
and s 32(1) of th€harter, one must explore the meaning of s 3(1) oflkedRA and its
related jurisprudence. | refer the Independent &eer to my academic writings on thigin
exploration of s 3(1) of thedKHRAwill highlight that the s 32(1) additional words

8 For sound and persuasive arguments about wh{13 82ates a stronger obligation than the common
law presumptions, being arguments that are contaattyis conclusion of th# CA MomcilovicCourt,
see Carolyn Evans and Simon Evahsstralian Bills of Rights: The Law of the Victari€harter and
the ACT Human Rights A@texisNexis Butterworths, Australia, 2008) [3.H]3.17].

2 VCA Momcilovid2010] VSCA 50 [103].

3 Ibid [104].

3 Ibid.

% Debeljak, ‘Proportionality, Interpretation anddsration’, above n 2, 348-49 (footnotes omitted).

% See especially Debeljak, ‘Who Is Sovereign NowBove n 2; Debeljak, ‘Proportionality,
Interpretation and Declaration’, above n 2.

37 See Debeljak, ‘Who Is Sovereign Now?’, above n 2.

3 Debeljak, ‘Who Is Sovereign Now?’, above n 2; Bk, ‘Parliamentary Sovereignty and Dialogue’,

above n 240-49;Julie Debeljak, ‘Submission to the National Corgittn’, above n 23, 51-60.
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‘consistently with their purpose’ are merely, anerevintended as, a codification of the
British jurisprudence on s 3(1) of tklkKkHRA most particularlyGhaidan

Moreover, and of particular relevance to my recomadagion below, this more detailed
discussion will illustrate why it inot necessary to include the phrase ‘consistently thigr
purpose’ in the rights-compatible statutory intetption provision of s 32(1) in order to
achieve a measure of balance between the parlianyantentions contained in tl@harter
and the parliamentary intentions in any law bemtgrpreted under th@harter. That is, s 3(1)
of theUKHRA achieves a balance between the parliamentarytiotsncontained in the
UKHRAand the parliamentary intentions in any law beirtgrpreted under thdKHRA
withoutthe additional words ‘consistently with their pase.’ Indeed, the British
jurisprudence has ensured this.

Thirdly, it is important to understand why s 32¢fthe Charteris and ought to be
considered a codification @haidan | refer the Independent Reviewer to my academic
writings on this? This discussion is important as a contrast taglasoning of the

VCA MomcilovicCourt. It also reinforces the need to be absolgplicit about any
parliamentary intentions behind any amendmentsdomording of s 32(1) — that is, if s 32(1)
is to be amended, as per my recommendation belahaent must be explicit about its
intention that s 32(1) is a codification @haidan

Fourthly, beyond the implications from the debdiewt whether s 32(1) of tH@harter
codifiesGhaidanor not, the methodology adoptedM@A Momcilovias problematic. The
VCA Method undermines both (a) the operation ofg¢h&2) limitations provisior,and (b)
the remedial reach of the rights-compatible stajuiteterpretation provisiofi: Both of these
issues will be more fully explored below.

High Court of Australia’s decision in Momcilovic v The Queen

The decision in/CA Momciloviowent on appeal to the High Court of Australia in
Momcilovic v QueefHCA Momcilovig.2 This is not the forum to fully explore the decisio
and its implications for th€harter, however, | urge the Independent Reviewer to a®rsi
my academic writing on the meaning and implicatiohsl CA Momcilovic®

For current purposes, | will focus on the key aspe€the case that impact on ss 7(2) and 32,
and their interactiotHCA Momciloviccan be divided between those judgments that more
closely align with th&/CA Momociloviadecision, and those that more closely align with t
UK/NZ Method.

% Debeljak, ‘Who Is Sovereign Now?’, above n 2; Bk, ‘Parliamentary Sovereignty and Dialogue’,
above n 2, 49-56; and Julie Debeljak, ‘Submissiotiné National Consultation’, above n 5, 57-60.

“ Debeljak, ‘Proportionality, Interpretation anddsration’, above n 2; Debeljak, ‘Who Is Sovereign
Now?’, above n 2, 21, 44.

4 See especially, Debeljak, ‘Who Is Sovereign NowBove n 2, 21, 40-41, 44-46.

a2 Momcilovic v The Quedi2011] HCA 34 HCA Momcilovig.

s Debeljak, ‘Proportionality, Interpretation anddlsration’, above n 2.
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Closer toVCA Momcilovic French CJ, and Crennan and Kiefel JJ

By way of overview, the judgments of French CJ, @nennan and Kiefel JJ most closely
aligned with the reasoning MCA Momcilovi¢ but did not necessarily support the
MomcilovicMethod. As per my academic writing:

French CJ agrees withCA Momciloviahat s 32(1) codifies the principle of legalitydas 7(2) does
not inform the interpretation process. His Honoeldrthat s 36(2) is not an impermissible exercise o
non-judicial power. Crennan and Kiefel JJ cons&l82(1) to be an ordinary rule of construction,
without explicitly sanctioning the principle of lality characterisation, and that s 7(2) is a pptecf
justificationwhich plays no role in thimterpretationprocess. Their Honours reject both the UK/NZ
and VCA methodologies. Their Honours held that @B6@oes not interfere with the institutional
integrity of the State courts and is vafid.

First, the interpretation of s 32(1) given by Frei@], and Crennan and Kiefel JJ, are open to
critique. In particular, French CJ’s charactermatf s 32(1) as being a codification of the
principle of legality, essentially adoptindfCA Momcilovicand its reliance owilkinson is

open to critiques Similarly, the judgment of Crennan and Kiefelslédpen to critique —
especially their Honour’'s comparison between s 8{theUKHRAand s 32(1) of the

Charter, and their conclusion that s 32(1) ‘does not statiest of construction which differs
from the approach ordinarily undertaken by cowtgards statutes’— that is, that s 32(1)
embodies a test of ordinary statutory construction.

Secondly, we must examine the role given to sifn(Bpth judgments. French CJ concluded
that s 7(2) does not inform the interpretative pss; and essentially approved of the

VCA Method. This means that s 7(2) is not releannterpretation or assessing rights-
compatibility, but is a step preparatory to ‘enfarent’ via s 36(2) declarations of
inconsistent interpretation. The reasoning of Fne@d leading up to these conclusions and
these conclusions are open to criticue.

Crennan and Kiefel JJ concluded that the outcorhes (2) analysis have no bearing on

ss 32(1), essentially because s 32(1) concernpiatation and s 7(2) ‘contains no method
appropriate to the ascertainment of the meaningeéfedt of a statutory provisiorr.The
reasoning and assumptions underlying the conclasidrennan and Kiefel JJ are open to
critigue® Moreover, their Honours rejected the UK/NZ Methmmtause it linked ss 7(2) with
s 32(1), and reject the VCA Method because it kihke 7(2) with 36(2).

The consequences of these decisions on s 7(2) atithdology, and the remedial role of
s 32(1) will be explored below.

Closer to UK/NZ Method: Gummow J (Hayne J concuy)yiBell J and Heydon J

By way of overview, the judgments of Gummow J (Hayelevantly concurring), Bell J and
Heydon J more closely align with the UK/NZ Methddhe implications of the

a4 Ibid 355.

45 Ibid 357-59.

R HCA Momcilovic[2011] HCA 34[565].

a7 Debeljak, ‘Proportionality, Interpretation anddation’, above n 2, 359-364.
R Ibid 365-68.

R HCA Momcilovic[2011] HCA 34[574].

50 Debeljak, ‘Proportionality, Interpretation anddlsration’, above n 2, 369-370.
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Commonwealth Constitutidior the operation of ss 7(2), 32(1) and 36(2) hageeater
influence on these judgments, with three of the fodges upholding the validity of ss 7(2)
and 32(1), and one judge upholding the validitg 86(2). As per my academic writing:

Justice Gummow rejects tMCA Momciloviccharacterisation of s 32(1) and adopts the UK/NZ
method, thereby recognising a role for s 7(2). Hevehis Honour holds s 36(2) invalid for offending
Kable but severable from th@éharter. Justice Bell recognises a role for s 7(2), ergésaa remedial
reach for s 32(1), and essentially adopts the UKiiNZhod. Her Honour holds that s 36(2) is a valid
conferral of non-judicial power. Justice Heydonpdes the fourth opinion supporting a role for 8)7(
and a strong remedial reach for s 32(1), whichwgitisin the NZ/UK Model. However, the
consequence of broadly characterising these pomsds their invalidation for violatingable—

indeed, his Honour invalidates the entearter>

Most importantly for our purposes, ‘[a]ll four jueg held that “compatibility with rights”
includes an assessment of s 7(2) limitatidhs'that is, all four judges envisaged a role for

s 7(2) limitations/proportionality analysis in theocess of establishing under s 32(1)whether
a law can be interpreted compatibly with rights.

In relation to s 32(1), as per my academic writ@gmmow J (with Hayne J relevantly
concurring) held that s 32(1) does not confer aaaking function on the courts that is
repugnant to judicial power under tB@emmonwealth ConstitutioGummow J

notes that ‘purpose’ in s 32(1) refers ‘to the $tagive “intention” revealed by consideration oéth
subject and scope of the legislation in accordavitie principles of statutory construction and
interpretation.’ His Honour then refers to actiedtithat ‘fall[] within the constitutional limits @hat
curial process’ described RProject Blue Skybeing that ‘[tlhe duty of a court is to give twerds of a
statutory provision the meaning that the legiskiartaken to have intended them to have’; but that
‘[t]he context of the words, the consequencesldéeal or grammatical construction, the purpose of
the statute or the canons of construction may redbe words of a legislative provision to be read
way thatdoes not correspond withe literal or grammatical meaning.” Gummow J cadels ‘[t]hat
reasoning appliea fortiori where there is a canon of construction mandatetdyythe common law,
but by a specific provision such as s 32f1).

Gummow J clearly recognised that the meaning tgi\@n to a statutory provision may not
correspond to its literal or grammatical meaningwdver, his Honour failed to answer the
guestion: to whagxtentcan meaning change to achieve rights-compatipiityvhat is the
strengthof the remedial force of s 32(1)? Gummow J didexqdlicitly reject or accept
Ghaidan™* His Honour also supported the UKI/NZ method.

Having held that s 7(2) informed the question ghts ‘compatibility’, Justice Bell accepted
the UK/NZ method, describing it i@harterlanguage as follows:

If the literal or grammatical meaning of a provisiappears to limit £harterright [Rights Question 1],
the court must consider whether the limitationesndnstrably justified by reference to the s 7(2)
criteria [Rights Question 2]... If the ordinary néigg of the provision would place an unjustified
limitation on a human right, the court is requitedseek to resolve the apparent conflict between th
language of the provision and the mandate ofXtharterby giving the provision a meaning that is

st Ibid 373.

52 Ibid 373. For an exploration of the reasoninghef individual judges, see 373 to 375.
5 Ibid 376 (citations omitted).

54 For further discussion, see ibid 376-77.

s Ibid 378.
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compatible with the human righ€harter Enforcement Question 3] if it is possible to do so
consistently with the purpose of the provisi@hprter Enforcement Question 4.

In Justice Bell’s opinion, the 7(2) criteria ‘aadily capable of judicial evaluatior and
that ‘the purpose of the limitation, its nature @axtent, and the question of less restrictive
means reasonably available to achieve the purpesmaiters that commonly will be evident
from the legislation® Her Honour noted the re-interpretative limit obfsistency with
purpose’, which ‘directs attention to the intentiobjectively ascertained, of the enacting
Parliament. The task imposed by s 32(1) is onaetefpretation and not of legislatiotf.Her
Honour highlighted that s 32(1) ‘does not admit@medial interpretatiohof the type
undertaken by the Hong Kong Court of Final Appesahaneans of avoidirigvalidity.’®®

The implications of her Honour's comments abounfieglial interpretation” are explored in
my academic writings,suffice to say that it is unclear why her Honolioge to distinguish
the Hong Kong jurisprudence rather than tackleBtgsh jurisprudence, in particular,
Ghaidan It is also unclear why her Honour discusses ‘miaienterpretation’ ‘as a means of
avoidinginvalidity’, which addresses constitutional rights instrumematfer than ‘remedial
interpretation’ focused on right®mpatibility, which is the question under statutory rights
instruments. In any event, Bell J clearly suppartsle for s 7(2) in assessing compatibility
of rights, and supports the UK/NZ method, althotlgh ‘strength’ of the remedy remains
uncertain.

Heydon J rejected the characterisation of s 32%&yed inVCA Momcilovic®? Indeed,
Heydon J accepted the broader reading of s 32(ithvdupports the UK/NZ Method and
apparently accepts that s 32(1) was intended tifyc@&haidan®® However, this broad
reading of s 32(1) was its downfall according to/éten J, who held that s 32(1) was invalid
for impermissibly conferring a legislative functiohthe judiciary in breach of separation of
judicial powers under th€ommonwealth Constitution

PROBLEMS WITH THE JURISPRUDENCE TO DATE ‘

| have written extensively about the jurisprudetzcdate, and | urge the Independent
Reviewer to consider these articles. For currerpgees, | focus on the role of s 7(2)
proportionality analysis, the appropriate methodygltor s 32(1) analysis, and the ‘strength’
of interpretation.

s HCA Momcilovi2011] HCA 34[684].

57 Ibid [684]. In support, her Honour cites (at #879: Thomas v Mowbrag2007) 233 CLR 307 at 331-
334 [20]-[28] per Gleeson CJ, 344-348 [71]-[82]03%b1 [88]-[92] per Gummow and Crennan JJ, 507
[596] per Callinan J; [2007] HCA 33ttorney-General (Cth) v Alinta L{2008) 233 CLR 542 at 553-
554 [14] per Gummow J, 597 [168]-[169] per Crennad Kiefel JJ.

58 HCA Momcilovic[2011] HCA 34 [684]. Compare with Heydon J ([42B]31], [433]).

5 Ibid. Bell J fails to consider the role of ‘sa f&s it is possible to do so’ in drawing the liretvibeen
proper judicial interpretation and improper judidav-making, along with other Justices.

60 Ibid, citingHKSAR v Lam Kwong W§2006) 9 HKCFAR 574 at 604-608 [57]-[66] (emphasisied).

61 Debeljak, ‘Proportionality, Interpretation anddbsration’, above n 2, 379 — 381.

62 HCA Momcilovic[2011] HCA 34 [411].

6 Ibid [445] — [454].
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Section 7(2) Role and Method

There are numerous difficulties with the VCA Metlortlegation of s 7(2) to being merely
relevant to the decision whether to issues a s)3@aration.

Let us first focus on the reasoningM@A Momcilovic The reasoning behind the
VCA MomcilovicCourt conclusion that s 7(2) is not relevant teripretation is suspect, as
the following illustrates:

The VCA refers to Elias CJ’s dissentHiansen where her Honour relies on tBanadianCharter of
Rights and Freedom®art | of theConstitution Act 1982being Schedule B to ti@anada Act 1982
(UK) c 11 (‘CanadianCharter) to highlight that the limitations question isdistinct and later
enquiry to interpretationVCAMomcilovic[2010] VSCA 50 [109] (emphasis added). Referrimghe
Canadian CharterElias CJ statesHansen2007] 3 NZLR 1, 15, as cited MCAMomcilovic[2010]
VSCA 50 [109] (emphasis added)):

[tlhe first question is the interpretation of ahign ascertaining the meaning of a right, the
criteria for justification are not relevaniThe meaning of the right is ascertained from the
“cardinal values” it embodies. Collapsing the iptretation of the right and s 1 justification is
insufficiently protective of the right...’

This passage doe®t undermine the UK/NZ method because there are tstimdt inquiries under the
‘rights questions’. The first inquiry concerns sepe of the right and the legislation as ordigaril
ascertained, and whether the latter limits the str®nce a right is limited, the second alistinct
inquiry focuses on the reasonableness and justifiabf the limit. Far from conflicting, the UK/NZ
method shares the two-step approach in Canada.oMereunder the UK/NZ method, there is no
‘grafting’ of limitations considerations onto infeetation considerations under s 32(1) — at the
‘Charterenforcement questions’ stage, the limitations pas/éspent’.

The VCA's reliance on this passage lies in its mégrstanding of what Elias CJ is discussing. Her
Honour is discussing the ‘meaning of tiight’, not the meaning of the challenglegjislation A
discussion about the meaning of a right and ier&ution with a limitations provision has been
confused with a discussion about the meaning @{%$)3&nd its interaction with a limitations prowisi
The Canadian discussion about two ‘rights questicaisnot be relied upon by the VCA in a
discussion about the interaction between one ‘sigiiestion’ (i.e. s 7(2)) and onéHarter
enforcement question’ (i.e. s 32(1)). French CJllaig mistakenly relies on Elias C3J.

Moreover, the conclusion MCA Momocilovighat s 7(2) is not relevant to assessing rights-
compatibility is problematic, as the following iitrates:

The VCA's conclusion misunderstands the naturénaitdtions. It is widely acknowledged, and
explicitly mentioned in the Explanatory Memorand(Explanatory Memorandum, Charter of Human
Rights and Responsibilities Bill 2006 (Vic), 9)atmot all rights are absolute; and that rightstrbes
balanced against each other, and other communavaind needs... Justifiable limits on rights are not
problematic, whereas unjustifiable limits on righte problematic. Constitutional and statutory tsgh
instruments develop mechanisms to address the fatthether via a judicial invalidation mechanism,
or judicial interpretation or declaration mecharssmespectively:

Secondly, th&/CA Momocilovicconclusions and the VCA Method do not reflecttéhe and
structure of th&Charter. Indeed, textual and structural arguments poist7¢2) having a role
in assessing whether a statutory provision is ‘catibfe’ with rights. | have discussed this in

64 Debeljak, ‘Proportionality, Interpretation andderation’, above n 2, footnote 46.
6 Ibid footnote 47 (citations omitted).
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the context of critiquing judgment of French CHBA Momcilovice One element of this
critiqgue, which relates to boMCA Momcilovicand French CJ, is as follows:

The VCA relies on the dissent of Elias CHansento bolster its conclusion that s 7(2) analysis esm
after s 32(1) ordinary interpretation. In considgrtheNZBORAmethodology, Elias CJ opines that to
apply the s 5 limitation before applying the s ®ipretation ‘distorts the interpretative obligatio
under s 6 from preference for a meaning consistéhtthe rights and freedoms in Part 2 to one of
preference for consistency with the rights as ohiby a s 5 justificationtHansen2007] 3 NZLR 1, 9,
as cited ilvCA Momcilovid2010] VSCA 50 [108]. Elias CJ did ‘not think thepproach conforms
with the purpose, structure and meaning oNEBORAas a whole’Hansen[2007] 3 NZLR 1, 9, as
cited inVCAMomcilovic[2010] VSCA 50 [108].

Elias CJ’s view was dependant on gteicturalfact that the limitation and interpretation progiss

are contained in Part 1 of thNZBORA whereas the rights are contained in Part 2: EsadsEvans
Australian Bills of Rightsabove rError! Bookmark not defined., [3.43] (emphasis in original). By
contrast, Evans and Evans highlight the rightslanitiations provision under th€harterare
structurally contained in Part 2, with the interpretation psiam being in Part 3: at [3.43]. Based on a
structural analysis, s 7(2) must be part ofittigal inquiry about whether a provision is ‘compatible
with human rights’, with s 32(1) analysis occurrafter an unjustified limitation has been identifigd.

Thirdly, the VCA Method simply does not work — aaét in the way envisaged by the
VCA MomcilovicCourt, in the sense that the VCA Method doeserotudeconsideration of
proportionally, as follows:

[T]he ordering of the VCA method poses challendé® first step of the VCA method requires an
interpreter to ‘ascertain the meaning of the retymovision’ using the ‘framework of interpretive
rules’: VCA Momcilovig2010] VSCA 50 [103]. This involves the interpregxploring ‘all “possible”
interpretations of the provision(s) in questiongd @dopting that interpretation which least infriage
Charterrights’: at [103]. From a doctrinal perspectivieisiimpossible to identify an interpretation that
‘least infringes’ aCharterright without: first, considering the scope of tights and the legislation,
and establishing whether the legislation limitsght; and secondly, considering whether the lirndtat
is reasonable and demonstrably justified. Thairiswering step 1 includes full consideration opst2
and 3 of the VCA method. How can an interpretatiat ‘least infringes’ &harterright be identified
without any discussion of the scope of the righid $o be ‘breached’ (VCA method step 2)? Moreover,
how can an interpretation that ‘least infringe€arterright be identified without undertaking some
form of limitations analysis like s 7(2), partictlathe less restrictive legislative means asseagsme
under s 7(2)(e) (VCA method step 3). The entirétthe VCA methodology is in truth contained in
step 1, with steps 2 and 3 becoming superfldbus.

Given these difficulties with the VCA Method, ariht opinion is divided across the VCA
and the HCA about the role of s 7(2), the VictoriRarliament should amend tG@harterto
make the role of s 7(2) clear. In my opinion:

Section 7(2) must have a role to play under the £@L) interpretation obligation
to interpret statutory provisions in a manner thatis compatible with human
rights; and

The UK/NZ Method is the correct method to be adopté when analysing ss 7(2),
32(1) and 36(2).

My suggested amendments below reflect this position

66

67

68

Ibid 365-66.

Ibid footnote 157.

Ibid footnote 181. For a similar analysis in tntext of theNZBORA see Paul Rishworth, ‘Human
Rights’ [2012]New Zealand Law Revie®21, 333.
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Section 32(1) remedial reach and Method

The related problem is whether s 32(1) is to bewgjia remedial reach. Section 32(1) is given
a remedial reach under the UK/NZ Method. UnderGbé& Method, and the judgments of
French CJ and Crennan and Kiefel JJ, the remezhghrof s 32(1) is, at best, minimised and,
at worst, denied.

The importance of a remedial reach for s 32(1) oabe underestimated. Ti&harteris not

a constitutional instrument, such that laws thatuamreasonably and unjustifiably limit rights
cannot be invalidated. The only “remedy” under@erterfor laws that unreasonably
and/or unjustifiably limit rights are containedRart Il — in particular, the only remedy is a
rights-consistent interpretation, so far as itasgible to do so, consistently with statutory
purpose.

If s 32(1) is not given remedial force, as reflecie the adoption of the UK/NZ Method, then
the Charterin truth contains no remedy for laws that unreabbnand unjustifiably limit
rights. In other words, th€harterdoes no more than codify the common law positiothe
principle of legality (which is little protectiorgainst express words of parliament or their
necessary intendment), and clarifies the listgtits that come within that principle. This
simply wasnot the intention of th&€harterenacting Parliament.

Despite the variously stated misgivings of som@@sdabout remedial interpretation, it must
be noted that both statutory and constitutionditsgnstruments employ interpretation
techniques for remedial purposes. | refer the ledepnt Reviewer to my discussion of this.
In my opinion:
e Section 32(1) must be given a remedial interpretain; and
* The UK/NZ Method is the appropriate method to reflet a remedial
interpretative role for s 32(1).

My suggested amendments below reflect this position

Section 32(1) and ‘strength’ of remedial reach

Given the split within the judiciary about the &tigth’ of s 32(1), the Victorian Parliament
must clarify the strength of the remedial reack 82(1). The choice appears to be between
the Ghaidanapproach or th@Vilkinsonapproach. Theélansenapproach under tiéZBORA
seems to fall somewhere between the two.

The Independent Reviewer and the Victorian Parlismmaust give serious consideration to
the need for a strong remedial reach for the rigbtapatible interpretation provision of

s 32(1) of theCharter, preferably reflecting th&haidanapproach. Given that the judiciary
has no power to invalidate laws that unreasonabiynqustifiably limit the guaranteed rights,
that s 39 does not confer a freestanding causetiohaor remedy for public authorities

failing to meet their human rights obligations, dhdt ideally ss 7(2) and 32(1) impact on the
exception to s 38(2) unlawfulness (see below)r@agtremedial reach for s 32(1) is vital.

6 Debeljak, ‘Proportionality, Interpretation anddsration’, above n 2, 343-347 (for statutory
instruments) and 350-353 (for constitutional insteunts).
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It must be re-iterated that strong remedial intetiggion under s 32(1) is part of the ‘dialogue’
scheme underlying th@harter, and does not undermine parliamentary sovereignty
parliament can respond to unwanted or undesiragésicompatiblejudicial interpretations
by statutory provisions that clearly and expliciigopt rightsncompatibleprovisions?

In my opinion:

e Section 32(1) must be given a strong remedial read@h order to properly protect
and promote rights in Victoria;

» This strong remedial approach should be reinforcedn any amendments to the
Charter, including some explicit parliamentary staement, by way of
Explanatory Memorandum and Second Reading Speechhdt the parliamentary
intention is for s 32(1) to have a strong remediakach.

My suggested amendments below reflect this position

LINKED ISSUE OF SECTION 38

There are numerous issues surrounding the opemaiti®38, particularly as it interacts with
ss 7(2) and 32(1) that need clarification.

Interaction of ss 32(1) and 38(2)

In my four-year submission, | outlined my undersliag of the interaction of ss 32(1) and
38(2) and the potential impact WCA Momcilovi¢ as follows:

There are a number of exceptions to the applicatfa38(1) unlawfulness in th@harter, with one
being of particular relevance. Under s 38(2), tligr@n exception/defence to s 38(1) where the law
dictates the unlawfulness; that is, there is arption/defence to the s 38(1) obligations on aipubl
authority where the public authority could not i@@sbly have acted differently, or made a different
decision, because of a statutory provision, thedaa Commonwealth enactment. This applies, for
example, where the public authority is simply gg/effect to incompatible legislation.

If a law comes within s 38(2), the interpretation\psion in s 32(1) of th€harter becomes relevant.

If a law is rights-incompatible, s 38(2) allows abfic authority to rely on the incompatible law to
justify a decision or a process that is incompatibith human rights. However, an individual in this
situation is not necessarily without redress begdugsor she may have a counter-argument to s 38(2);
that is, an individual may be able to seek a riglusipatible interpretation of the provision under

s 32(1) which alters the statutory obligation hié faw providing the s 38(2) exception/defencelman
given a rights-compatible interpretation under €l32he potential violation of human rights wik b
avoided. The rights-compatible interpretation, flieet, becomes your remedy. The law is given a

s 32(1) rights-compatible interpretation, the pabluthority then has obligations under s 38(1), thed

s 38(2) exception/defence to unlawfulness no loaggties.

To the same extent that the Court of Appeal decisiddomcilovicreduces the application of s 32(1),
the s 38(2) exception/defence for public auth@itseexpanded. The counter-argument to a s 38(2)
claim is to interpret the alleged righitesompatiblelaw to be rightssompatibleunder s 32(1) is
strengthened because a rights-compatible intetjets less likely to be given. This counter-
argument that an alleged victim might make is nosakened to the same extent that s 32(1) is
weakened by thlomcilovicCourt. This has now been confirmed by the Depugsident of VCAT

0 Ibid; Debeljak, ‘Four-Year Review Submission'ogle n 1, 11-17.
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in Dawson v Transport Accident Commissi®his consequential effect of the Court of Appeal
decision inMomcilovicgives further support to thhecommendationto amend s 32(1) of thHeharter
to remove the words “consistently with their purgbsringing s 32(1) of th€harterinto line with
s 3(1) of theJK HRA™

| re-iterate this concern here, and my recommeadaiMy recommended amendments below
ought to address this issue.

Relevance of s 7(2)

A related issue is the role of s 7(2) in the contés 38. In my view, s 7(2) limitations
analysis is just as relevant to s 38 assessmeittsde s 32(1) interpretations. That is, when
s 38(1) states that it is ‘unlawful for a publidiaarity to act in a way that is incompatible
with a human right’, the concept of incompatibilibcludes an analysis of s 7(2)
reasonableness and demonstrable justificationth@ravords, an act of a public authority
that limits rights but does so in a manner thaté&sonable and demonstrably justifiable
under s 7(2) is not incompatible.

To the extent that this is not clear, | recommdrad the interaction between ss 7(2) and 38(1)
be made clear through the amendments proposed below

Section 32(1) and the exercise of broad statutoryistretions

| have had the advantage of reading the submisgiBnuce Cherr.In my opinion, s 32(1)
should be interpreted to confine broad statutosgrétions, such that the person or body
upon whom a broad statutory discretion is confeaadonly exercise that discretion in a
manner compatible with human rights. Again, compwtivith human rights includes s 7(2)
limitations analysis.

To the extent that this is not clear in tBlearterand jurisprudence to date, | recommend
amending th&€harterto make this clear.

| AMENDMENTS |

In my opinion, theCharteras it stands supports a strong remedial reach 3@(1), envisages
arole for s 7(2) in considering compatibility witiman rights, and supports the UK/NZ
Method. Although this is recognised by many judgiels, not a uniformly held view. Given
this, theChartermust be amended as described below.

Section 32(1)

Given the confusion that the additional words afrisistently with their purpose’ in s 32(1)
of theCharterhave generated, it iecommend that s 32(1) be amended to remove the
words ‘consistently with their purpose’, bringing s 32(1) of th€harterinto line with s 3(1)
of the UKHRA.

n Debeljak, ‘Four-Year Review Submission’, abové, 22 (citations omitted).
2 Bruce Chen is a doctoral student at the Factltyaar Monash University. | am his co-supervisoreTh
opinions expressed here are my own.
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To bring s 32(1) into line with s 3(1) addressestiho problems arising out of

VCA MomciloviandHCA Momcilovic- that is: adoption of the wording of s 3(1) o th
UKHRAwill sanction a reading of s 32(1) that is coraistwithGhaidanandre S as was
the apparent original intention of the VictoriarrlRement in enacting th€harter, and will
allow the judiciary to adopt the UK/NZ Method.

It is further recommended that the Parliament should explicitly state in &xplanatory
Memorandum and Second Reading Speech to the amantimethe interpretation to be
given to amended s 32(1) is that of a codificabb®haidanandre S and that s 32(1) is
intended to have a strong remedial reach. As iar@pp from theMlomciloviclitigation, the
insertion of the phrase ‘consistently with theirgase’, and the failure texplicitly (as
opposed to implicitly) state that the additionalrdewere intended to codifghaidanin the
Second Reading Speech and the Explanatory Memamarurmitted th& CA Momcilovic
Court to reject what was otherwise the appareentin of the Victorian Parliament in
enacting s 32(1). The recommended amendments angéhof extrinsic materials as
suggested should put the issue beyond doubt.

It is further recommendedthat the Independent Reviewer and Parliament densvhether
the words ‘all statutory provisions must be intetpd’ in s 32(1) should be amended to
reflect the s 3(1) wording that all statutory psiens ‘must be read and give effect to'.
Crennan and Kiefel JJ attached significance todifisrence of wording. Even though their
Honours reasoning is open to critigfiét may be wise to amend s 32(1) to remove all dloub

Interaction between s 7(2) and Part Il of theCharter

There are numerous ways in which the interactiossof (2) with Part Il could be amended.
These amendments have been developed with thactitar of ss 7(2) and 32(1)
predominantly in mind, but equally the amendmenight to fix any issues with the
interactions between ss 7(2) and 38.

To ensure that the judges adopt an interpretafitimedCharter that theCharterenacting
parliament intended,recommendadopting all of the amendments below.

First, it isrecommendedthat the language across all the pertinent prawisbe amended to
be consistent, with an explicit statement madé&énHExplanatory Memorandum and Second
Reading Speech explaining the purpose behind tlmndments — that being, to ensure the

s 7(2) is part of the process for assessing cobifigtivith human rights, and supporting the
UK/NZ Method. This means that all references ttsgought to be amended to use the term
‘compatible’, as follows:

» Currently, ss 32(1) and 38 refer to ‘compatibilityith human rights, so no
amendment of these provisions is needed;

» Section 36(2) currently uses the term ‘consisteiityl this should be amended to
read ‘cannot be interpreted compatibly with a humgint’;

» Consequential amendments throughoutQharterwill need to be made to ensure
this consistency, including to ss 1(2)(e), 3 (dé&bn of ‘declaration of inconsistent
interpretation’) and 37.

IS Debeljak, ‘Proportionality, Interpretation anddsration’, above n 2, 359-64.
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Secondly, recommendthat a definition of “compatibility with human h¢s” should be
inserted into s 3 of th€harter, and that is clearly state that ‘the meaning oimpatibility
with human rights” includes human rights that &@sonably and justifiably limited under
s7(2).

Thirdly, | recommendthat a provision be inserted into tGaarter, either as a free-standing
provision under Part |, or as an additional suliisedo s 6, which clearly highlights how
Part Il and Part Il are to interact. In particuiamust clearly state that ‘the meaning of
“compatibility with human rights” includes humamghis that are reasonably and justifiably
limited under s 7(2)’, and that all uses of thatgse in Part 1l refer to human rights subject
to limitations analysis. The section could read:

(a) A reference to ‘compatibly with human rights’ iret@harter means human rights
that are reasonably and justifiably limited und@raf the Charter.

(b) For the sake of clarity, this includes any refegetc’compatibly with human
rights’ in Part Il1.

For clarity, a note may be included that statesr @arity, a statutory provision ,or an act of
a public authority, that limits rights but doesis@ manner that is reasonable and
demonstrably justifiable under s 7(2) is not incaiige with human rights.’

Section 36(2)

There is some question as to the constitutionafity 36(2) under th€ommonwealth
Constitution Section 36(2) was narrowly upheldHi€A Momcilovic with four judges
finding it valid but for different reasors.

Section 36(2) plays an important role in formalisthe ‘dialogue’ between the arms of
government about human rights, as discussed inouy¥ear Review submissiohand
elsewhere: Because of this, it iiecommendedthat s 36(2) is retained.

Were the Independent Reviewer or the Victoriani®ant minded to avoid any risk of
unconstitutionality, s 36(2)ould be amendedo give an alternative body the role of alerting
the executive and parliament to a judicial findimgler s 32(1) that a statutory provision
could not be interpreted compatibly with human tggl8uch an amendment, and any
conseqguential amendments, would not be difficutirift.

EMBEDDING A HUMAN RIGHTS CULTURE

A vital component of respecting, protecting andnpoting human rights is embedding a
human rights culture within the arms of governmamd their many offshoots, and more
broadly within the community. | urge the IndependRaviewer to consider the following
academic writing on the issue:

» Jem Stevens, ‘Changing Changing Cultures in Cl&edronments: What Works’ in
Bronwyn Naylor, Julie Debeljak and Anita Mackaydgg Human Rights in Closed
Environmen{Federation Press, 2014) 228

7“ Ibid 354, 371-2, 381-82.
I Debeljak, ‘Four-Year Review Submission’, abové, 11-17.
& Debeljak, ‘Parliamentary Sovereignty and Dialdgabove n 2, 31-35.
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» Anita Mackay, ‘Operationalising Human Rights LawAnstralia: Establishing a
Human Rights Culture in the New Canberra PrisonEmadsforming the Culture of
Victoria Police’ in Bronwyn Naylor, Julie Debeljand Anita Mackay, (edsjuman
Rights in Closed Environme(federation Press, 2014) 261

* Bronwyn Naylor, Julie Debeljak and Anita Mackay, Skrategic Framework for
Implementing Human Rights in Closed Environment$idman Rights Regulatory
Framework and its Implementation’, (2015) 41¥9nash University Law Review
forthcoming

ANOTHER REVIEW OF THE CHARTER

Periodic review of th€harterhas provided an opportunity for reflection on @tearterto
date, and consideration of strengths and weaknes#e#s operation into the future.

| recommendanother review of th€harterbe recommended by the Independent Reviewer,
to be held between five and ten years after tigisterear review.

OTHER MATTERS ARISING FROM MY FOUR-YEAR SUBMISSION

As indicated at the beginning of this submissiaore-iterate the submissions | made during
the four-year review, in relation to:

* The inclusion of economic, social and cultural tiggh

* The need for a free-standing cause of action us@&rof theCharter,

* The inclusion of courts and tribunals in the deiom of “public authorities” under the
Chatrter,

* The inter-institutional dialogue method for pronmgtiand protecting rights, including
its benefits; and

* The use of both internal and external limitationsvgsions (including the repeal of
s 15(3)), and the need to exclude absolute righta the operation of s 7(2).

Particular reference should be made to my subrmmsegigarding repealing the s 31 override
provision in theCharter. SARC accepted this recommendation in its FourrYeaew, citing
my submission in support. It is hoped that the peifelent Reviewer supports the repeal of
s 31 of theCharter.

Submitted By:

Dr Julie Debeljak

Associate Professor at Law, Faculty of Law

Deputy Director, Castan Centre for Human Rights Law
Monash University

Email: Julie Debeljak@monash.edu
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APPENDIX A

Previous articles and submissions that | have ew;jtand that are referred to in my Eight-
year Review submission are:

Bronwyn Naylor, Julie Debeljak and Anita Mackay, Sirategic Framework for
Implementing Human Rights in Closed Environment$i#mnan Rights Regulatory
Framework and its Implementation’, accepted forljgakion in (2015) 41(1Monash
University Law Reviewprthcoming

Julie Debeljak, ‘Proportionality, Rights-Consistémierpretation and Declarations
under the VictoriartCharterof Human Rights and Responsibilitiise Momcilovic
Litigation and Beyond’ (2014) 40(Mlonash University Law Revie340-388

Julie Debeljak, ‘Who Is Sovereign Now? ThiemcilovicCourt Hands Back Power
Over Human Rights That Parliament Intended It Ted1§2011) 22(1)Public Law
Reviewl5-51.

Julie Debeljak, ‘Submission to the National Corestitih on Human Rights’,
submitted to th&lational Consultation on Human Rights Committe®e June 2009
(extracts).

Julie Debeljak, ‘Balancing Rights in a DemocrackeTProblems with Limitations
and Overrides of Rights under the Victori@harter of Human Rights and
Responsibilities Act 20062008) 32Melbourne University Law Revie#22-469.
Julie Debeljak, ‘Parliamentary Sovereignty and Diale under the Victoria@harter
on Human Rights and Responsibiliti€®sawing the Line Between Judicial
Interpretation and Judicial Law-Making’ (2007) B®nash University Law Reviedv
71.

Julie Debeljak, ‘Human Rights Responsibilities abRc Authorities Under the
Charter of Rights(Presented athe Law Institute of Victoria Charter of Rights
ConferenceMelbourne, 18 May 2007).

Julie Debeljak, ‘Rights and Democracy: A Recontibia of the Institutional Debate’,
a chapter in Tom Campbell, Jeffrey Goldsworthy Addenne Stone (edsf{uman
Rights Protection: Boundaries and Challeng@xford University Press, Oxford,
2003) 135-57.

Julie Debeljak, ‘Rights Protection Without Judicklpremacy: A Review of the
Canadian and British Models of Bills of Rights’0@) 26Melbourne University
Law Review285-324.
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APPENDIX B

‘Inquiry into the Charter of Human Rights and Responsibilities’

A submission as part of the Four-Year Review of th€harter of Human Rights and
Responsibilities Act 2006 (Vic)
for the Scrutiny of Acts and Requlations Committee

By Dr Julie Debeljak
Senior Lecturer, Faculty of Law
Deputy Director, Castan Centre for Human Rights Law
Monash University

10 June 2011

This submission will address select issues froniTgrens of Reference for the Scrutiny of Act and
Regulation Committee (“SARC"), as set out in theéd&lines for Submission. This submission
should be read in conjunction with the submissipithe Castan Centre for Human Rights Law,
Faculty of Law, Monash University.

This submission supports the retention of@marter for Human Rights and Responsibilities Aa0@
(Vic) (“Charter’), and explores various options to strengthenGharterthrough very specific
reforms.

TERM OF REFERENCE: SECTION 44(1) MATTERS, BEING ECO NOMIC, SOCIAL AND
CULTURAL RIGHTS

Victoria should guarantee the full range of cipiblitical, economic, social and cultural rights.eTh
initial step of protecting civil and political riggrshould now be followed by the protecting thetint
dependent, indivisible, inter-related and mutuetiyforcing economic, social and cultural rightgsl
thusrecommendedthat economic, social and cultural rights are faltynguaranteed under the
Charter.

There are a number of reasons for this. Firstytidsa hypocritical situation where Victoria, as a
constituent part of the federation of the Commodihezf Australia, has guaranteed one set of rights
at the international level and another at the déimésvel, all rights protected at the internatibna
level must also be recognised in the domesticnggttithat is, civil, political, economic, socialdan
cultural rights.

Secondly, the weight of international human rigatg and opinion supports the indivisibility,
interdependence, inter-relationship and mutuallyfoecing nature of all human rights — that is,iGiv
political, economic, social, cultural, developméngavironmental and other group rights. This was
confirmed as a major outcome at the United Natidosld Conference on Human Rights in Vieriha.
Moreover, amongst international human rights expéiit is now undisputed that all human rights
are indivisible, interdependent, interrelated ahdqual importance for human dignit§y Any

Dr Julie Debeljak (B.Ec/LLB(Hons), LLM (I)Gantah), PhD), Senior Lecturer at Law and
Foundational Deputy Director of the Castan CentreHuman Rights Law, Monash University.

77 See thé&/ienna Declaration and Programme of Action: Repdrthe World Conference on Human
Rights,UN Doc A/CONF.157/23 (1993) amongst others.
e SeeMaastrict Guidelines on Violations of Economic, i@band Cultural RightsMaastricht, 22-26

January 1997, [4] (see <http://www1.umn.edu/hunsdimstree/Maastrichtguidelines_.html>). More
than thirty experts met in Maastricht from 22-26ulary 1997 at the invitation of the International
Commission of Jurists (Geneva, Switzerland), thieadrMorgan Institute on Human Rights
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domestic human rights framework must comprehengsimeadtect and promote all categories of human
rights for it to be effectivé.

Thirdly, the often-rehearsed arguments againstitimestic incorporation of economic, social and
cultural rights simply do not withstand scrutinheltwo main arguments are: (a) that Parliament
rather than the courts should decide issues oékacd fiscal policy; and (b) that economic, social
and cultural rights raise difficult issues of resmuallocation unsuited to judicial interventi®n.

These arguments are basically about justiciabiGiyil and political rights have historically been
considered to be justiciable; whereas economigakand cultural rights have been considered to be
non-justiciable. These historical assumptions lmen based on the absence or presence of certain
qualities®* What qualities must a right, and its correlatiwies, possess in order for the right to be
considered justiciable? To be justiciable, a righib be stated in the negative, be cost-free, be
immediate, and be precise; by way of contrast,rajasticiable right imposes positive obligatiorss, i
costly, is to be progressively realised, and isunedgTraditionally, civil and political rights are
considered to fall within the former category, vghiédconomic, social and cultural rights fall within
the latter category.

These are artificial distinctions. All rights hapesitive and negative aspects, have cost-free and
costly components, are certain of meaning with eagss around the edges, and s& bet us
consider some examples.

The right to life — a classic civil and politicaght — is a right in point. Assessing this rightiime with
the Maastricht principles first, States have the duty tespectthe right to life, which is largely
comprised of negative, relatively cost-free duteegsh as, the duty not to take life. Secondly,eStat

(Cincinnati, Ohio, USA) and the Centre for HumagRs of the Faculty of Law of Maastricht
University (the Netherlands), with the Maastrichti@lines being the result of the meeting. In the
Introduction to the Guidelines, the experts statbese guidelines are designed to be of use totadl
are concerned with understanding and determinioigtons of economic, social and cultural rights
and in providing remedies thereto, in particulamitaring and adjudicating bodies at the national,
regional and international level.’

I Susan MarksThe Riddle of All Constitutions: International Lal#mocracy, and the Critique of
Ideology(Oxford University Press, Oxford, 2000), espegiah 3, ch 4, 110, 116; K D Ewing, ‘The
Charter and Labour: The Limits of ConstitutionagRis’, in Gavin W Anderson (e@ights and
Democracy: Essays in UK-Canadian Constitutional{@tackstone Press Ltd, Great Britain, 1999) 75;
K D Ewing, ‘Human Rights, Social Democracy and Giasonal Reform’, in Conor Gearty and
Adam Tomkins (eds)Jnderstanding Human RightéMansell Publishing Ltd, London, 1996) 40;
Dianne Otto, ‘Addressing Homelessness: Does Auatsdhdirect Implementation of Human Rights
Comply with its International Obligations?’ in To@ampbell, Jeffrey Goldsworthy and Adrienne
Stone (eds)Protecting Human Rights: Instruments and Instito§i(Oxford University Press, Oxford,
2003) 281; Joel Bakadust Words: Constitutional Rights and Social Wrofidsiversity of Toronto
Press, Toronto, 1997).

& Indeed, the Victorian Government rehearsed bghraents in order to preclude consideration of
economic, social and cultural rights: see Vict@iavernmentStatement of IntenMay 2005.
8l See generally D. Warner, “An Ethics of Human Rsgh(1996) 24Denver Journal of International

Law and Policy395. See further P. Hunt, “Reclaiming Economig;i8lcand Cultural Rights”, (1993)
Waikato Law RevieW41.

82 See generally D. Warner, “An Ethics of Human R$g§h(1996) 24Denver Journal of International
Law and Policy395. See further P. Hunt, “Reclaiming Economigi&lcand Cultural Rights”, (1993)
Waikato Law RevieW41.

83 See generally D. Warner, “An Ethics of Human R$§h(1996) 24Denver Journal of International
Law and Policy395. See further P. Hunt, “Reclaiming Economig;i8lcand Cultural Rights”, (1993)
Waikato Law RevieW41.

8 See generally D. Warner, “An Ethics of Human Rsgh(1996) 24Denver Journal of International
Law and Policy395. See further P. Hunt, “Reclaiming Economig;i8lcand Cultural Rights”, (1993)
Waikato Law RevieW41.

8 Maastricht Guidelines on Violations of Economicgi@band Cultural Rightsabove n 78.
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have the duty tprotectthe right to life. This is a duty to regulate sigiso as to diminish the risk
that third parties will take each other’s lives,ighhis a partly negative and partly positive dutyg
partly cost-free and partly costly duty. Thirdlyfags have a duty falfil the right to life, which is
comprised of positive and costly duties, suchlasgduty to ensure low infant mortality and to essur
adequate responses to epidemics.

The right to adequate housing — a classic econamdcsocial right — also highlights the artificial
nature of the distinctions. Again, assessing figistiin line with the Maastricht principlésirst,

States have a duty tespecthe right to adequate housing, which is a largelgative, cost-free duty,
such as, the duty not to forcibly evict people.delty, States have a duty pootectthe right to
adequate housing, which comprises of partly negatind partly positive duties, and partly cost-free
and partly costly duties, such as, the duty to leggtevictions by third parties (such as, landlaad
developers). Thirdly, States have a dutjuléil the right to adequate housing, which is a poskive
costly duty, such as, the duty to house the hormelad ensure a sufficient supply of affordable
housing.

The argument that economic, social and culturditsiggossess certain qualities that make them non-
justiciable is thus suspect. All categories of tighave positive and negative aspects, have caest-fr
and costly components, and are certain of meanitiguagueness around the edges. If civil and
political rights, which display this mixture of diiges, are recognised as readily justiciable,dhme
should apply to economic, social and cultural sght

Indeed the experience of South Africa highlightst ttconomic, social and cultural rights are readily
justiciable. The South African Constitutional Colas and is enforcing economic, social and cultural
rights. The Constitutional Court has confirmed tlaia minimum, socio-economic rights must be
negatively protected from improper invasion. Moregit has confirmed that the positive obligations
on the State are quite limited: being to take ‘o@able legislative and other measures, within its
available resources, to achieve progressive réalisaf those rights. The Constitutional Court’s
decisions highlight that enforcement of econonucja and cultural rights is about tregionality
andreasonablenessf decision making; that is, the State is to atibnally and reasonably in the
provision of social and economic rights. So, foamyple, the government need not go beyond its
available resources in supplying adequate housidghelter; rather, the court will ask whether the
measures taken by the government to protect thé tdgadequate housing were reasonéghilbis

type of judicial supervision is well known to theigtralian legal system, being no more and no less
than what we require of administrative decision arak- that is, a similar analysis for judicial ewi

of administrative action is adopted.

Given the jurisprudential emphasis on the negathlgations, the recognition of progressive
realisation of the positive obligations, and theuf® on rationality and reasonableness, there is no
reason to preclude formal and justiciable protectbeconomic, social and cultural rights in Victor
The following summary of some of the jurisprudegeeerated under the South African Constitution
demonstrates these points.

In Soobramoney v Minister of Health (Kwazulu-Natal997)%* Soobramoney argued that a decision
by a hospital to restrict dialysis to acute rerdliky patients who did not also have heart disease
violated his right to life and health. The Congtdnal Court rejected this claim, given the intense
demand on the hospitals resources. It held thedart will be slow to interfere with rational deiciss
taken in good faith by the political organs and roaldauthorities whose responsibility it is to deal
with such matters.’ In particular, it found thaethmited facilities had to be made available on a

86 Maastricht Guidelines on Violations of Economicgi@band Cultural Rightsabove n 78.

& See furtheBoobramoney v Minister of Health (Kwazulu-Nate8p7 (12) BCLR 1696 (CC);
Government of South Africa v Grootbo@000 (11) BCLR 1169 (CCMinister of Health v Treatment
Action Campaigr{2002) 5 SA 721 (CC).

e Soobramoney v Minister of Health (Kwazulu-Nat#p7 (12) BCLR 1696 (CC).
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priority basis to patients who could still qualftyr a kidney transplant (i.e. those that had nathea
problems), not a person like the applicant who iwam irreversible and final stage of chronic renal
failure.

In Government of the Republic South Africa & Ors v@inoom and Org2000)® the plight of
squatters was argued to be in violation of thetrigthousing and the right of children to shelfére
Constitutional Court held that the Government’ssing program was inadequate to protect the rights
in question. In general terms, the Constitutionali€ held that there was no free-standing right to
housing or shelter, and that economic rights hdzktoonsidered in light of their historic and sbcia
context — that is, in light of South Africa’s resoes and situation. The Constitutional Court alslal h
that the Government need not go beyond its availasources in supplying adequate housing and
shelter. Rather, the Constitutional Court will aghether the measures taken by the Government to
protect the rights were reasonable. This transliatédidgetary terms to an obligation on the State t
devote a reasonable part of the national housidgéio granting relief to those in desperate need,
with the precise budgetary allocation being leftaphe Government.

Finally, in Minister of Health v Treatment Action Campai@®02)® HIV/AIDS treatment was in

issue. In particular, the case concerned the goovidf a drug to reduce the transmission of HiVhiro
mother to child during birth. The World Health Onggation had recommended a drug to use in this
situation, called nevirapine. The manufacturerthefdrug offered it free of charge to governments
for five years. The South African Government restd access to this drug, arguing it had to conside
and assess the outcomes of a pilot program tetendrug. The Government made the drug available
in the public sector at only a small number of aecle and training sites.

The Constitutional Court admitted it was not ingtdanally equipped to undertake across-the-board
factual and political inquiries about public sperglilt did, however, recognise its constitutionatyd
to make the State take measures in order to nseebligations — the obligation being that the
Government must act reasonably to provide accesgteocio-economic rights contained in the
Constitution In doing this, judicial decisions may have budggimplications, but the Constitutional
Court does not itself direct how budgets are tarbanged.

The Constitutional Court held that in assessingarableness, the degree and extent of the denial of
the right must be accounted for. The Governmergnarma must also be balanced and flexible, taking
into account short-, medium- and long-terms ne@tg;h must not exclude a significant section of
society. The test applied was whether the measakes by the State to realize the rights are
reasonable? In particular, was the policy to refsthie drug to the research and training sites
reasonable in the circumstances? The court balgdheagasons for restricting access to the drug
against the potential benefits of the drug. Onrmathe Constitutional Court held that the congern
(efficacy of the drug, the risk of people develaparesistance to the drug, and the safety of rihg)d
were not well-founded or did not justify restrigiaccess to the drug, as follows:

[the] government policy was an inflexible one tHahied mothers and their newborn children
at public hospitals and clinics outside the redeard training sites the opportunity of
receiving [the drug] at the time of the birth... Atestially lifesaving drug was on offer and
where testing and counselling faculties were alkglat could have been administered within
the available resources of the State without amyknharm to mother or chikel.

Beyond the South African experience, the increaatugptance of the justiciability of economic,
social and cultural rights has led to a remarkgblgeration of jurisprudence on these rights.
Interestingly, this reinforces the fact the ecomrgraocial and cultural rights do indeed have
justiciable qualities — the rights are becoming leggue and more certain, and thus more suitable fo

8 Government of the Republic South Africa & Ors vd@ipoom and Or2000 (11) BCLR 1169 (CC).
o0 Minister of Health v Treatment Action Campai@#®C) (2002) 5 SA 721 (CC).
o1 Minister of Health v Treatment Action CampaidRAC) (2002) 5 SA 721 [80].
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adjudication. Numerous countries have incorporatsmhomic, social and cultural rights into their
domestic jurisdictions and the courts of these triemare adding to the body of jurisprudence on
economic, social and cultural rights.

Moreover, the clarity of economic, social and crdtuights is being improved by the United Nations
Committee on Economic, Social and Cultural Riglatgrrently through its concluding observations to
the periodic reports of States’ Partiesd through its General Comments. This will ontprove,

given the recent adoption by consensus of the diNigions of théptional Protocol to the
International Covenant on Economic, Social and @alt Rights(2008)% which allows individuals to
submit complaints to the Committee about allegethtions of rights unddCESCR Once the
Optional Protocol comes into force, there will lvemr greater clarity given to the scope of, contént
and minimum obligations associated with, econosucjal and cultural rights. This ever-increasing
body of jurisprudence and knowledge will allow \dga to navigate its responsibilities with a greate
degree of certainty.

Further, one should not lose sight of the inteomati obligations imposed undé&@ESCR Atrticle 2(1)
of ICESCRrequires a State party take stepgo themaximum of its available resourcesith a view
to achieving progressivelthe full realization of the rightgy all appropriate meansncluding
particularly the adoption of legislative measudedicle 2(2) also guarantees that the rights are
enjoyed without discrimination. The flexibility iehent in the obligations unds2ZESCR and the
many caveats against immediate realisation, leagreat deal of room for State Parties (and
government’s thereof) to manoeuvre. As the Committe Economic, Social and Cultural Rights
acknowledges in its third General Comment, progves®alisation is a flexible device which is
needed to reflect the realities faced by a Statervilmplementing its obligationslt essentially
‘imposes an obligation to mowas expeditiously and effectively as possibleards®” the goal of
eventual full realisation. Surely this is not toach to expect of a developed, wealthy, democratic
polity, such as, Victoria?

Finally, I support the Castan Centre suggestiongbanomic, social and cultural rights may not need
to be fully judicially enforceable as a first stdjnat is, as a first step, the judiciary may ondy b
empowered to decide that in a certain situatiomewcoc, social and cultural rights are breached vis-
a-vis a particular individual; with it then being to the government to decide how to fix that
situation® This system is in place in the European systendedart 46 of th&uropean Convention

on Human Right§1951) (‘ECHR), States parties have agreed to “abide by” densof the

European Court. This has been interpreted to mean that the EunoPeart identifies when a
violation of rights has occurred, with the Statetypaeing obliged to respond to an adverse decision
by fixing the human rights violation. In other wesrdhe European Court judgments impose

o2 See generally Malcolm Langford (e®ocial Rights Jurisprudence: Emerging Trends iednational
and Comparative LawGQUP, 2008); Manisuli SsenyonjBconomic, Social and Cultural Rights in
International Law (Hart Publishing, Oxford, 2009, espec ch 4.

o The Committee on Economic, Social and Culturghi is established via ECOSOC resolution in
1987 (note, initially States parties were monitod@éctly by the Economic and Social Council under
ICESCR opened for signature 16 December 1966, 999 UNT ¥ (entered into force 3 January

1976)).

o4 ICESCR opened for signature 16 December 1966, 999 UNE®t816 and 17 (entered into force 3
January 1976).

% Optional Protocol to the International CovenantBoonomic, Social and Cultural Righ2008) UN
Doc No A/RES/63/117 (on 10 December 2008).

% Committee on the Elimination of Economic, Soeiatl Cultural RightsGeneral Comment 3: The
Nature of States Parties’ ObligationdN Doc No E/1991/23 (14 December 1990)

o7 Committee on the Elimination of Economic, Soeiatl Cultural RightsGeneral Comment 3: The
Nature of States Parties’ ObligationdN Doc No E/1991/23 (14 December 1990) [9]

98 Paul Hunt, ‘Reclaiming Economic Social and CutiRights’ (1993Waikato Law Revie@41, 157.

9 ECHR opened for signature 4 November 1950, 213 UNTE a& 46 (entered into force 3 September
1953).
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obligations of results: the State Party must achiée result (fixing the human rights violationit b
the State Party can choose the method for achi¢gkangesult. This means that the executive and
parliament can choose how to remedy the violatathout having the precise nature of the remedy
being dictated by the judiciary.

TERM OF REFERENCE: SECTION 44(1) MATTERS, BEING WHE THER FURTHER
PROVISIONS SHOULD BE MADE REGARDING PUBLIC AUTHORIT IES’ COMPLIANCE
WITH THE CHARTER

There are two major issues to be discussed ungeféhm of Reference. The first issue relates éo th
provision of remedies under s 39 of Bkarter, and is thus linked to this Term of Reference,disib

to the Term of Reference about the availabilitytctorians of accessible, just and timely remedies
for infringements of rights. The second issue esdb the definition of “public authority” and
specifically to the exclusion of courts and triblsnf@aom this definition.

Remedies under s 39 of th€harter

Although theCharterdoes make it unlawful for public authorities ta eExcompatibly with human

rights and to fail to give proper consideratiorhtonan rights when acting under s 38(1), it does not
create a freestanding cause of action or provideestanding remedy for individuals when public
authorities act unlawfully; nor does it entitle gmgrson to an award of damages because of a breach
of theCharter. In other words, a victim of an act of unlawfulse®mmitted by a public authority is

not able to independently and solely claim for @aloh of statutory duty, with the statute being the
Charter. Rather, s 39 requires a victim to “piggy-ba€itiarterunlawfulness onto a pre-existing

claim to relief or remedy, including any pre-exigticlaim to damages.

It is recommendedthat this be changed. It is preferable to providtea freestanding cause of action
under theCharterand to remove the current s 39 device undeCtieater. In short, the preferable
situation is to adopt the British position undez Htuman Rights Act 199@JK) (“UK HRA) position
(see discussion below at p 8). This change is stgddor two reasons: first, the s 39 provision is
unduly complex and convoluted; and secondly, ssteewling remedy is an appropriate and effective
remedy when a public authority fails to meet itigdiions under s 38.

The provisions of th€harterin this respect are quite convoluted and worthysig Section 39(1)
states that if, otherwise than because of@lharter, a person may seek any relief or remedy in
respect of an act or decision of a public authpdtythe basis that it was unlawful, that persoy ma
seek that relief or remedy, on a ground of unlamdgb arising under ti@&harter.

The precise reach of s 39(1) has not been estallish jurisprudence as of yet. From the wording of
s 39(1), it appears that the applicant must onlgtile to “seek” a pre-existing, n@harterrelief or
remedy; it does not appear that the applicantdasd¢ceed on the ndbharterrelief or remedy, in
order to be able to secure the relief or remedgdas theCharterunlawfulness. This may be
interpreted as meaning that an applicant must leetalsurvive a strike out application on their non
Charterground, but need not succeed on the @barter ground, but this is yet to be clarified.

Section 39(2), via a savings provision, appeathea proffer two pre-existing remedies that may be
apposite to s 38 unlawfulness: being an applicdbofudicial review, or the seeking of a declavati
of unlawfulness and associated remedies (for exanapl injunction, a stay of proceedings, or the
exclusion of evidence). The precise meaning ofgbiion is yet to be fully clarified by the Victan
courts.

Section 39(3) clearly indicates that no independight to damages will arise merely because of a
breach of th&harter. Section s 39(4), however, does allow a pers@eés damages if they have a
pre-existing right to damages. All the difficultiassociated with interpreting s 39(1) with respect
pre-existing relief or remedies will equally appdys 39(4).
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Section 39 is a major weakness in @ferter. First, it undermines the enforcement of humahtsg

in Victoria. To force an applicant to “piggy-bac&’Charterclaim on a pre-existing relief or remedy
adds unnecessary complexity to the vindicationush&n rights claims against public authorities, and
may result in alleged victims of a human rightdation receiving no remedy in situations where a
“piggy-back” pre-existing relief or remedy is notadiable.

Secondly, s 39 is highly technical and not well enstbod. Indeed, its precise operation is not yet
known. It may be that the government and publibatities spend a lot more money on litigation in
order to establish the meaning of s 39, than thayladvhave if victims were given a freestanding
cause of action or remedy and an independent tagitdmages (capped or otherwise).

Thirdly, it is vital that individuals be empowergaalenforce their rights when violated and for an
express remedy to be provided. Article 2(3) oflitternational Covenant on Civil and Political
Rights(1966) (1CCPR) provides that all victims of an alleged humaghtis violation are entitled to
an effective remedy. Something short of conferanginconstrained freestanding cause of action or
remedy will place Victoria in breach of its (i.eugtralia’s) international human rights obligations.

The British and, more recently, the ACT models offenuch better solution to remedies than s 39 of
theCharter*> In Britain, ss 6 to 9 of theK HRAmake it unlawful for a public authority to exereis

its powers under compatible legislation in a marhat is incompatible with rights. The definitioh o
“public authority” includes a court or tribunal. Guunlawful action gives rise to three means of
redress: (a) a new freestanding cause for breastatitory duty, with th&JK HRAitself being the
statute breached; (b) a new ground of illegalitgdemadministrative law* and (c) the unlawful act

can be relied upon in any legal proceeding.

Most importantly, under s 8 of thék HRA where a public authority acts unlawfully, a comay

grant such relief or remedy, or make such ordethiwits power as it considers just and appropyiate
which includes an award of damages in certain nistances if the court is satisfied that the awsrd i
necessary to afford just satisfactiéi he British experience of damages awards for hurggats
breaches is influenced by tB€HR Under theECHR a victim of a violation of a human right is
entitled to an effective remedy, which may incledenpensation. Compensation payments made by
the European Court of Human Rights underBi#R have always been modé8tnd this has

filtered down to compensation payments in the WhKengdom. Given that international and
comparative jurisprudence inform any interpretattbtheCharterunder s 32(2), one could expect
the Victorian judiciary to take the lead from ther&pean Court and the United Kingdom
jurisprudence and avoid unduly high compensatigmeats, were a power to award compensation
included in theCharter. This could be made clear by the Victorian Paréatrby using th&ECHR
wording of “just satisfaction: or by capping damsigevards.

The ACT HRAhas recently been amended to extend its applic&tionpose human rights
obligations on public authorities and adopted adtanding cause of action, mimicking thi€ HRA
provisions rather than s 39 of tG@harter. This divergence of thaCT HRAfrom theCharteris

200 Section 24 of th€anadian Charteempowers the courts to provide just and apprapriatnedies for
violations of rights, and to exclude evidence afediin violation of rights if to admit it would lorg
the administration of justice into disrepute.

101 Indeed, in the UK, a free-standing ground of eewbased on proportionality is now recognised. Bee
(on the application of Daly) v Secretary of Statethe Home Departmef2001] 2 WLR 1622, and
Huang v Secretary of State for the Home Departni€ashmiri v Secretary of State for the Home
Departmen{2007] UKHL 11.

102 The Consultative Committee recommended adoptiadK model in this regard, but the
recommendation was not adopted: see ACT Bill ohRi@onsultative Committee, ACT Legislative
Assembly, Towards an ACT Human Rights A2003 [4.53] — [4.78].

108 It would be rare for a victim of a human rightslation to be awarded an amount in excess of
GBP 20,000.
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particularly of note, given that in the same amegdaw, the interpretative provision of tA€T HRA
was amended to mimic tigharterinterpretation provision. Clearly, the ACT Parliamt took what it
considered to be the best provisions from eachunmsnt.

The failure to create an unconstrained freestanchinige of action and remedy underGtiarter will
cause problems. Situations will inevitably ariseevenpre-existing causes of action are inadequate to
address violations of human rights and which regsame form of remedy. In these situations, rights
protection will be illusory. The New Zealand experte is instructive. Although the statut@&wyl of
Rights Act 199QNZ) does not expressly provide for remediesjuléciary developed two remedies
for violations of rights — first, a judicial disdren to exclude evidence obtained in violationights;
and, secondly, a right to compensation if rights\aolated This may be the ultimate fate of the
Charter— if the Victorian Parliament does not legislaigtovide for appropriate, effective and
adequate remedies, the judiciary may be force@teldp remedies in its inherent jurisdiction. It is
eminently more sensible for the Victorian Parliatrterprovide for the inevitable rather than to allo
the judiciary to craft solutions on the run.

It should also be noted that Section 24 of@amadianCharter of Rights and Freedoms 1982
(‘Canadian Chartej s empowers the courts to provide just and apprapriathedies for violations of
rights, and to exclude evidence obtained in viotabf rights if to admit it would bring the
administration of justice into disrepute.

For further discussion on the human rights oblayatiof public authorities, particularly the
complexity associated wittot enacting a freestanding cause of action or renssty Appendix 5
(pp 12-20)°

Definition of “public authorities”, particularly ex cluding courts and tribunals

Another issue for consideration is whether count$ taibunals should be included in the definitidn o
“public authority” and thus subject to the ss 38 &0 obligations under theharter.

In the United Kingdom, courts and tribunals areeéwholly public authorities. This means that courts
and tribunals have a positive obligation to intet@nd develop the common law in a manner that is
compatible with human rights. The major impacthi$ to date in the United Kingdom has been with
the development of a right to privaty.

Under theVictorian Charter in contrast, courts and tribunals were excludethfthe definition of
public authority. The Human Rights Consultation Q@aittee report indicates that the exclusion of
courts was to ensure that the courts are not abtigyelevelop the common law in a manner that is
compatible with human rights. This is linked to fhet that Australia has a unified common F&w.
The Human Rights Consultation Committee’s conceas that the High Court of Australia may
strike down that part of th@harterif courts and tribunals were included in the digfam of “public
authority”.

The position under theK HRAIs to be preferred to the current position untleCGharter. First,
given that courts and tribunals will have humaritsgpbligations in relation to statutory law, iesgs
odd to not impose similar obligations on courts aifmlinals in the development of the common law.

104 ACT BiIll of Rights Consultative Committee, ACT gislative AssemblyTowards an ACT Human
Rights Act2003 [3.22] - [3.23].

208 CanadianCharter, Part | of theConstitution Act 1982being Schedule B to ti@anada Act 1982UK)
c 11, ss 1 and 33.

106 Julie Debeljak, ‘Human Rights Responsibilitiedafblic Authorities Under the Charter of Rights’
(Presented afhe Law Institute of Victoria Charter of Rightsr@erence Melbourne, 18 May 2007).

207 Campbell v Mirror Group Newspapers L{2i004] UKHL 22.

108 Farah Constructions Pty Ltd v Say-Dee Pty [2607] HCA 22, para 135.

28



Dr Julie Debeljak

It is not clear that to alter common law obligasqgrertaining to the relevance of human rights
considerations by statute would fall foul of thénpiple of a unified common law — after all, State
State accident transport and workplace injury lagien, which codifies and alters the common law
by statute, havaot been found to be problematic. Why should simitatigory codification of the
common law pertaining to human rights be treategddiifierently? Accordingly, it is much more
preferable to include courts and tribunals in teénition of public authorities.

Moreover, the decision to exclude courts and tratsifrom the obligations of public authorities in
part necessitated the precise drafting of the apfion” provision in s 6 of th€harter.

Section 6(2)(b), which sets out which Parts of@marterapply to courts and tribunals, has caused
much confusion, particularly in relation to whigghts apply to courts and tribunals.Hnacke
Justice Bell held that only rights apposite toftivections of courts and tribunals should apply to
courts and tribunals, rather than the entire safiteuman rights® This is in contrast to theK HRA
which does not contain an “application” provisiém Britain, there has not been a debate about what
rights apply to courts and tribunals when underngkheir functions, and the full suite of human
rights apply. The British position is preferablethe Victorian position. It isscommendedthat court
an tribunals be included in the definition of “piactduthority” are that s 4(j) of th@harterbe
amended appropriately.

For further discussion on which public authorisé®uld attract human rights obligations, see
Appendix 5 (pp 2-12)°

TERM OF REFERENCE: THE EFFECT OF THE CHARTER ON THE ROLES AND
FUNCTIONING OF COURTS AND TRIBUNALS

There are a number of issues to be addressedatioreto the role and functioning of the courts and
tribunals under th€harter. Some consideration will be given to the neecetain a role for the
judiciary under the&Charter, before turning to the specific operation of ssa8d 38.

Retention of the Judicial Role

In order to highlight the importance of retainingoée for the judiciary under theharter, a brief
discussion of the history of ti&harter, and its nature comparative to other models ofdwnghts
instruments, is necessary. The differences bettfeemore “extreme” models of human rights
protection help to understand why the Victoria ehtige “middle” ground position of adopting a
dialogue model.

The Dialogue Model under ti&harter

The two “extreme” models of human rights protectwe illustrated by Victoria prior to ttf@harter,
and the United States. In Victoria, prior to tiearter, the representative arms of government — the
legislature and executive — had an effective mohopie the promotion and protection of human
rights. This model promotes parliamentary sovetgignd provides no formal protection for human
rights. It is often justified on democratic argurteen that is, the elected representatives are best
placed to temper legislative agendas in relatiomutman rights considerations, rather than the
unelected judiciary. This can be referred to as'theresentative monologue” model.

At the other “extreme” is thEnited States ConstitutiafiuS Constitutiof).** The United States
adopted the traditional model of domestic humahtsigprotection, which relies heavily on judicial

109 Kracke v Mental Health Review Board And Ors (Gehd2D09] VCAT 646 [236] — [254].

10 Julie Debeljak, ‘Human Rights ResponsibilitiedPafblic Authorities Under the Charter of Rights’
(Presented afhe Law Institute of Victoria Charter of Rightsr@erence Melbourne, 18 May 2007) 2-
12.
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review of legislative and executive actions onlibasis of human rights standards. Underdlse
Constitution*2 the judiciary is empowered to invalidate legislatand executive actions that violate
the rights contained therein. If the legislaturexecutive disagree with the judicial vision of the
scope of a right or its applicability to the impeghaction, their choices for reaction are limit€de
representative arms can attempt to limit humartsigly changing th&lS Constitutionan onerous

task that requires a Congressional proposal fondment which must be ratified by the legislatures
of three-quarters of the States of the Federatiédternatively, the representative arms can attempt
to limit human rights by controlling the judiciaryhis can be attempted through court-stacking and/o
court-bashing. Court-stacking and/or court-baslirgginadvisable tactics, given the potential to
undermine the independence of the judiciary, tdependent administration of justice, and the riile o
law — all fundamental features of modern democradion States committed to the protection and
promotion of human rights.

Given the difficulty associated with representatiegponses to judicial invalidation of legislati@n,

is argued that thgS Constitutioressentially gives judges the final word on hunights and the

limits of democracy. There is a perception that pm@hensive protection of human rights: (a)
transfers supremacy from the elected arms of goven to the unelected judiciary; (b) replaces the
representative monopoly (or monologue) over hurigints with a judicial monopoly (or monologue);
(c) and results in illegitimate judicial sovereigntather than legitimate representative sovergignt
This can be referred to the “judicial monologue”dab

In Victoria, the difficulties associated with a firesentative monopoly” and a “judicial monopoly”
were recognised and responded to. Rather thaniaga@pt instrument that supports a “representative
monopoly” or a “judicial monopoly” over human rightVictoria pursued the middle ground and
adopted a model that promotes an “inter-institwtiahialogue” about human rights. This more

modern model of human rights instrument establisimesiter-institutional dialogue between the arms
of government about the definition/scope and linftdemocracy and human rights. Each of the three
arms of government has a legitimate and beneficlalto play in interpreting and enforcing human
rights. Neither the judiciary, nor the represenmtirms, have a monopoly over the rights project.
This dialogue is in contrast to both the “repreaéw monologue” and the “judicial monologue”
models.

There are numerous “dialogue” models, includingGaeadian Charteand theUK HRA Victoria
most closely modelled itSharteron theUK HRA- this is particularly in relation to the roletbe
judiciary.

A brief overview of the way in which the dialogugedstablished under ti@harter, and the judicial

role within the dialogue is apposite. There are¢lmain mechanisms used to establish the dialogue.
Thefirst dialogue mechanism relates to the specificatioth@fyuaranteed rights: human rights
specification is broad, vague and ambiguous urdeCharterand thedJK HRA This creates an
inter-institutional dialogue about the definitiondascope of the rights. Refining the ambiguously
specified rights should proceed with the broadessible input, ensuring all interests, aspirations,
values and concerns are part of the decision mathis is achieved by ensuring thmore than one
institutional perspective has influence over tHenegnent of the rights, and arrangindigersity

within the contributing perspectives. Rather thamihg almost exclusively representative views
(such as, Victoria prior to th@harter) or judicial views (such as, in the United Statésg Victorian

1 United States Constitutiofi787) (US Constitutio).
12 United States Constitutiofi787) (US Constitutio).
1s US Constitutior(1787), art V. An alternative method of constibal amendment begins with a

convention; however, this method is yet to be uSee further Lawrence M Friedmakmerican Law:
An Introduction(2™ edition, W W Norton & Company Ltd, New York, 1998)he Australian and
Canadian Constitutions similarly employ restrictiggislative procedures for amendment: see
respectivelyConstitution1900(Imp) 63&64 Vict, ¢ 12, s 128 onstitution Actl982 being Schedule B
to theCanada Actl982(UK) c 11, s 38.
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and British models ensure all arms of governmentrgmute to, and influence the refinement of, the
meaning of the rights. The executive does thislicp making and legislative drafting; the
legislature does this in legislative scrutiny aadHmaking; and the judiciary does this when
interpreting legislation and adjudicating disputes.

Theseconddialogue mechanism relates to the myth that rigresabsolute ‘trumps’ over majority
preferences, aspirations or desires. In fact, mglsts arenot absolute. Under théharterand

UK HRA rights are balanced against and limited by otigéits, values and communal needs. A
plurality of values is accommodated, and the specific balartween conflicting values is assessed
by aplurality of institutional perspectives. In terms of dialegall arms of government make a
legitimate contribution to the debate about théfjability of limitations to human rights. The
representative arms play a significant role, paldidy given the fact that a very small proportn
legislation will ever be challenged in cotitfThe executive and legislature will presumablyttry
accommodate human rights in their policy and legjigé objectives, and the legislative means chosen
to pursue those objectives. Where it is considassssary to limit human rights, the executive and
legislature must assess the reasonableness aflthe-limiting legislative objectives and legisiadi
means, and decide whether the limitation is necg#sa free and democratic society. Throughout
this process, the executive and legislature biieg distinct perspectives to bear. They will be
informed by their unique role in mediating betweempeting interests, desires and values within
society; by their democratic responsibilities teithrepresentatives; and by their motivation ty &ta
power — all valid and proper influences on decisitaking.

If the legislation is challenged, the judiciary thantributes to the dialogue. The judiciary must
assess the judgments of the representative ingtitutFrom its own institutional perspective, the
judiciary must decide whether the legislation Israthuman right and, if so, whether the limitaim®n
justified. Taking the s 7(2) test under tBbarteras an example, the judiciary, first, decides waeth
the legislative objective is important enough temwide the protected right — that is, a reasonasien
assessment. Secondly, the judiciary assessesstifaility of the legislation: is there proportiality
between the harm done by the law (the unjustifesdriction to a protected right) and the benefits i
designed to achieve (the legislative objectivehefrights-limiting law)? The proportionality
assessment usually comes down to a question abomum impairment: does the legislative
measure impair the right more than is necessaagtomplish the legislative objectiveThus, more
often than not, the judiciary is concerned aboatgfoportionality of the legislative means, not the
legislative objectives themselves. This is impdrfasm a democratic perspective, as the judiciary
rarely precludes the representative arms of goventrftlom pursuing a policy or legislative objective
With minimum impairment at the heart of the judi@ancern, it means that parliament can still
achieve their legislative objective, but may beuiegp to use less-rights-restrictive legislation to
achieve this. The judicial analysis will proceednfrits unique institutional perspective, which is
informed by its unique non-majoritarian role, atglgarticular concern about principle, reason,
fairness and justice. If the judiciary decides thatlegislation constitutes an unjustified limibat

that is not the end of the story. The represergatims can respond, under the third mechanism, to
which we now turn?’

1 Janet L HieberiCharter Conflicts: What is Parliament’s Rolé@cGill-Queen’s University Press,
Montreal and Kingston, 2002) x.

18 Peter W Hogg and Alison A Bushell, ‘Tiharter Dialogue Between Courts and Legislatures (Or
Perhaps th€harter of Rights Isn’t Such a Bad Thing After All)’ (19935 Osgoode Hall Law Journal
75, 100.

e It must be noted that under tBanadian Charteand theUK HRA/ECHR the limit must also be
prescribed by law, which is usually a non-issue

n See further, Julie Debeljak, ‘Balancing Right@aiDemocracy: The Problems with Limitations and

Overrides of Rights under the Victori@harter of Human Rights and Responsibilities A@&0
(2008) 32Melbourne University Law Revie#®22-469, 427-432.
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Thethird dialogue mechanism relates to the judicial powaeisthe representative responses to
judicial actions. Under th€harterand theUK HRA the remedial powers of the judiciary have been
limited. Rather than empowering the judiciary tedldate laws that unjustifiably limit the
guaranteed rights, the Victorian judiciary can cadlppt a rights-compatible interpretation unde2 s 3
where possible and consistent with statutory pweposissue an unenforceable declaration of
incompatibility under s 36. A declaration of incoatipility does not affect the validity, continuing
operation or enforcement of the provision to whiwd declaration applies, nor is the declaration
binding on the parties to the proceeding in whidh made. In other words, the judge must apply the
incompatible law in the case at hand.

The legislature and executive have a number obresgs: the legislature and executivayrespond

to s 32 judicial interpretations antustrespond to s 36 judicial declaratictid.et us explore the
range of available responses. First, parliament degjde to do nothing, leaving the s 32 judicially-
assessed interpretation in place or the s 36 pitficassessed incompatible law in operatidfhere

is no compulsion to respond to a s 32 rights-coiblgainterpretation. If the executive and parliamen
are pleased with the new interpretation, they dbing. In terms of s 36 declarations, although s 37
requires a written response to a declaration,esdwt dictate the content of the response. The
response can be to retain the judicially-assesghtsfincompatible legislatio,which indicates that
the judiciary’s perspective did not alter the reypreative viewpoint. The debate, however, is netrov
citizens can respond to the representative behasgtoelection time if so concerned, and the
individual complainant can seek redress undet@@PR#

Secondly, parliament may decide to pass ordinayiglegion in response to the judicial perspective.
It may legislate in response to s 36 declarationgrfany reasons. Parliament may reassess the
legislation in light of the non-majoritarian, expeirew of the judiciary. This is a legitimate indetion
between parliament and the judiciary, recognisivag bne institution’s perspectives can influenae th
other# Parliament may also change its views becauseldifcpuressure arising from the declaration.
If the represented accept the judiciary’s reasaqritrig quite correct for their representatives to
implement this change. Finally, the threat of retminternational processes under fBEPRcould
motivate change, but this is unlikely because efribn-enforceability of international merits
assessments within the Australian jurisdictfon.

Similarly, Parliament may pass ordinary legislatiomesponse to s 32 interpretations for many
reasons. Parliament may seek to clarify the jubictarpretation, address an unforeseen consequence

s Charter2006(Vic), s 37.

e For a discussion of examples of the first respanechanism under tiRA see Julie Debeljak,
Human Rights and Institutional Dialogue: LessornsXastralian from Canada and the United
Kingdom PhD Thesis, Monash University, 2004, ch 5.5.3(a).

120 Indeed, the very reason for excluding parlianfeorh the definition of public authority was to allo
incompatible legislation to stand.
121 TheFirst Optional Protocol to the International Covameon Civil and Political Rightsopened for

signature 16 December 1966, 999 UNTS 302 (enteteddrce 23 March 1976)Kirst Optional
Protocol) allows individual complaints to be made undex f8CPR Australia ratified thd-irst
Optional Protocolin September 1991.

122 For a discussion of examples of the second ressporechanism under thERA, see Julie Debeljak,
Human Rights and Institutional Dialogue: LessonsAuastralian from Canada and the United
Kingdom PhD Thesis, Monash University, 2004, ch 5.5.3(b).

128 Dominic McGoldrick, ‘The United Kingdom’sluman Rights Act 1998 Theory and Practice’ (2001)
50International and Comparative Law Quarte@p1, 924.
124 First Optional Protocal opened for signature 16 December 1966, 999 UNJXS &t 5(4) (entered into

force 23 March 1976). For a discussion of Austfali&Eeming disengagement with the international
human rights treaty system, see David Kinley anthiydVartin, ‘International Human Rights Law at
Home: Addressing the Politics of Denial’ (2002) Mé&lbourne University Law Revie#66; Devika
Hovell, ‘The Sovereignty Stratagem: Australia’s Passe to UN Human Rights Treaty Bodies’ (2003)
28 Alternative Law Journal97
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arising from the interpretation, or emphasise apeting right or other non-protected value it
considers was inadequately accounted for by tleegrgtation. Conversely, parliament may disagree
with the judiciary’s assessment of the legislabigective or means and legislate to re-instate its
initial rights-incompatible legislation using expsdanguage and an incompatible statutory purpose i
order to avoid any possibility of a future s 3zhtiggcompatible interpretation. Institutional dialeg
models dmot envisage consenstisParliament can disagree with the judiciary, predigharliament
listens openly and respectfully to the judicialwpmint, critically re-assesses its own ideas agains
those of the differently motivated and situatediingon, and respects the culture of justification
imposed by th€harter— that is, justifications must be offered for dinyitations to rights imposed

by legislation and, in order to avoid s 32 intetatien, parliament must be explicit about its
intentions to limit rights with the concomitant eeral accountability that will follow.

Thirdly, under s 31, parliament may choose to dglerthe relevant right in response to a judicial
interpretation or declaration, thereby avoidingrilgats issue. The s 32 judicial interpretative
obligation and the s 36 declaration power will apply to overridden legislatioft.Given the
extraordinary nature of an override, such declanatiare to be made only in exceptional
circumstances and are subject to a five yearlywabht sunset clause Overrides may also be used
“pre-emptively” — that is, parliament need not wait a judicial contribution before using s 31. Pre
emptive use, however, suppresses the judicial iboriton, taking us from a dialogue to a
representative monologue. It is unclear why annideprovision was included in ttgharter, and
this issue is subject to exploration below.

Overall, in terms of dialogue, the arms of governtrae locked into a continuing dialogue that no
arm can once and for all determine. The initialwgef the executive and legislature do not trump
because the judiciary can review their actions.v@osely, the judicial view does not necessarily
trump, given the number of representative respaomesghanisms. And most importantly from a
parliamentary sovereignty viewpoint, the judici@yot empowered to have the final say on human
rights; rather, the judicial voice is designed éogart of a dialogue rather than a monologue.

This dialogue should be an educative exchange leetiwvee arms of government, with each able to
express its concerns and difficulties over paréichiuman rights issues. Such educative exchanges
should producéetter answer$o conflicts that arise over human rights. By tbeinswers’ | mean
more principled, rational, reasoned answers, baseaimore complete understanding of the
competing rights, values, interests, concerns apiations at stake.

Dialogue models have the distinct advantage ofirigrthe executive and the legislature to take more
responsibility for the human rights consequencebeif actions. Rather than being powerless
recipients of judicial wisdom, the executive angiséature have aactiveandengagedole in the
human rights project. This is extremely importantd number of reasons. First, it is extremely
important because by far most legislation will rreve the subject of human rights based litigatibn;
we really rely on the executive and legislaturdeéfend and uphold our human rights. Secondly, it is
the vital first step to mainstreaming human rigMainstreaming envisages public decision making
which has human rights concerns at its core. Ahdporse, mainstreaming rights in our public
institutions is an important step toward a broandtural change.

See further:

12 Janet L Hiebert, ‘A Relational Approach to Congtonal Interpretation: Shared Legislative
Responsibilities and Judicial Responsibilities’ @2P35Journal of Canadian Studie61, 170.

126 See legislative note ©harter 2006(Vic), s 31(6).

e Charter 2006(Vic), ss 31(4), (7) and (8). The ‘exceptionakcimstances’ include ‘threats to national

security or a state of emergency which threateasdfiety, security and welfare of the people of
Victoria’: Explanatory Memorandum, Charter of Hunfights and Responsibilities Bill 2006 (Vic),
21.

128 See above n 114,
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* Appendix 7: pp 304-16¢
* Appendix 6: pp 15-47
* Appendix 4: pp 26-3%:

Recommendations

Once the integrated nature of the dialogue modehasted under theharteris appreciated, it
becomes apparent that each arm of government aleigal role in the conversation about the balance
between democracy and human rights in Victoriad&ay any one arm of their role under the
Charterwill undermine the model. Most particularly, tomreve the judicial role under ti&harter

will return Victoria to a “representative monologumeodel.

A representative monopoly over human rights is |gnolatic. There is no systematic requirement on
the representative arms of government to assessatiti®ns against minimum human rights standards.
Where the representative arms voluntarily make suchssessment, it proceeds from a certain
(somewhat narrow) viewpoint — that of the represtve: arms, whose role is to negotiate
compromises between competing interests and valiesh promote the collective good, and who

are mindful of majoritarian sentiment.

There is no constitutional, statutory or other isgment imposed on the representative arms to seek
out and engage with institutionally diverse viewysj such as that of the differently placed and
motivated judicial arm of government. In particyldrere is no requirement that representative astio
be evaluated against matters of principle in aodito competing interests and values; against
requirements of human rights, justice, and fairmesgldition to the collective good; against
unpopular or minority interests in addition to mé#grian sentiment. There is no systematic,
institutional check on the partiality of the repetative arms, no broadening of their comprehension
of the interests and issues affected by their astibrough exposure to diverse standpoints, and no
realisation of the limits of their knowledge an@gesses of decision-making.

These problems undermine the protection and pramati human rights in Victoria. Representative
monologue models remove treguiremento take human rights into account in law-makind an
governmental decision-making; and, when the reptasige arm&oluntarily chooseo account for
human rights, the majoritarian-motivated perspestiof the representative arms ao¢ necessarily
challenged by other interests, aspirations or views

Moreover, a representative monopoly over humartsiggnds to de-legitimise judicial contributions
to the human rights debate. When judicial contidng are forthcoming — say, through the
development of the common law — they are more oftewed as judicially activist interferences with
majority rule and/or illegitimate judicial exercgsef law-making power, than beneficial and
necessary contributions to an inter-institutiorial@yue about human rights from a differently pthce
and motivated arm of government.

It is recommendedthat the judiciary retains its role under tlearter and that, specifically, ss 32 and
36 are not repealed (although amendment of s 32¢li(cussed below).

The Operation of s 32

129 Julie Debeljak, ‘Rights Protection Without JudicBupremacy: A Review of the Canadian and British
Models of Bills of Rights’, (2002) 2Blelbourne University Law Revie285-324.
130 Julie Debeljak, ‘Rights and Democracy: A Recadatibn of the Institutional Debate’, a chapter iont

Campbell, Jeffrey Goldsworthy and Adrienne Storas (gHuman Rights Protection: Boundaries and
ChallengeqOxford University Press, Oxford, 2003) 135-57.

18 Julie Debeljak, ‘Parliamentary Sovereignty andlBjue under the Victoria@harter on Human
Rights and ResponsibilitieBrawing the Line Between Judicial Interpretatéord Judicial Law-
Making’ (2007) 33Vlonash University Law Reviedv71.
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As SARC will be aware, the operation of s (1) cotlsebefore the High Court of Australia. One of
the major issues is the significance of the diffiessin wording between s 3(1) of t& HRAand
s 32(1) of theCharter. These provisions state, respectively:

Section 3(1)UKHRA: So far as it is possible to do so, primary ledish and subordinate
legislation must be read and given effect in a waich is compatible with the
Convention rights

Section 32(1Charter. So far as it is possible to do so consistentihheir purpose, all
statutory provisions must be interpreted in a et ts compatible with human rights

The similarity between s 3(1) and s 32(1) is stigkiwith the only relevant difference being that

s 32(1) adds the words ‘consistently with theirqmse’. The question is what impact these additional
words have: were they intended to codify the Brifigrisprudence on s 3(1) of thiK HRA most
particularlyGhaidan v Godin-MendoZz&;or were they intended to enact a different sodligation
altogether.

It is not currently certain that the wording use&i32 of theCharter* achieve a codification of the
British jurisprudence itshaidanandre S*=* There were clear indications in the pre-legiskatnstory
to theCharterthat the addition of the phrase ‘consistently vifiteir purpose’ was to codifghaidan

— both by referring to that jurisprudence by n&haad lifting concepts from that jurisprudence in

explaining the effect of the inserted phr&se.

Despite this pre-legislative history, the Courédpipeal inR v Momciloviq* Momcilovic) * held that

s 32(1) ‘does not create a “special” rule of intetation [in theGhaidansense], but rather forms part
of the body of interpretative rules to be appliethe outset, in ascertaining the meaning of the
provision in questiont* It then outlined a three-step methodology for ssisg whether a provision
infringes aVictorian Charterright, as follows (MomcilovicMethod”):

Step 1: Ascertain the meaning of the relevant giowiby applying s 32(1) of the
Charterin conjunction with common law principles of sttty interpretation and the
Interpretation of Legislation Act 198¥ic).

Step 2: Consider whether, so interpreted, the agleprovision breaches a human right
protected by th€harter.

1a2 Ghaidan v Godin-MendoZ2004] UKHL 30.
133 And, for that matter, s 30 of thtuman Rights Act 200/ACT) (‘ACT HRA).

1es In re S (Minors) (Care Order: Implementation of @dlan); In re W (Minors) (Care Order:
Adequacy of Care Plarj2002] UKHL 10.

135 Human Rights Consultation Committee, Victoriarv&mmentRights Responsibilities and Respect:
The Report of the Human Rights Consultation Coremi®005, 82-83.

196 Human Rights Consultation Committee, Victorianv&mmentRights Responsibilities and Respect:

The Report of the Human Rights Consultation Coremi2005, 83; Explanatory Memorandum,
Charter of Human Rights and Responsibilities Bl0g (Vic), 23: ‘The reference to statutory purpose
is to ensure that in doing so courts do not stiteéninterpretation of legislation so as to displace
Parliament’s intended purpose or interpret legimtain a manner which avoids achieving the objdct o
the legislation.’

187 R v Momcilovid2010] VSCA 50 (Momcilovic).

138 Ibid [35]. This is in contrast to Lord Walker'gioion that ‘[t|he words “consistently with their
purpose” do not occur in s 3 of thiRA but they have been read in as a matter of inteioa’:
Robert Walker, ‘A United Kingdom Perspective on HamRights Judging’ (PresentedGxurting
Change: Our Evolving CourSupreme Court of Victoria 2007 Judges’ Confereiabourne 9-10
August 2007) 4.
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Step 3: If so, apply s 7(2) of tigharterto determine whether the limit imposed on the
right is justified

Tentatively* theMomcilovicCourt held that s 32(1) ‘is a statutory directi@bliging courts ... to
carry out their task of statutory interpretatioraiparticular way** Section 32(1) is part of the
‘framework of interpretive rules*? which includes s 35(a) of theA and the common law rules of
statutory interpretation, particularly the presuimptagainst interference with rights (or, the piihe
of legality)** To meet the s 32(1) obligation, a court must epglall “possible” interpretations of the
provision(s) in question, and adopt[] that intetati®n which least infringe€harterrights’ * with
the concept of “possible” being bounded by thenfeavork of interpretative rules’. For the
MomcilovicCourt, the significance of s 32(1) ‘is that Parient has embraced and affirmed [the
presumption against interference with rights] irpbatic terms’, codifying it such that the
presumption ‘is no longer merely a creature ofate@mon law but is now an expression of the
“collective will” of the legislature®* The guaranteed rights are also codified inGharter.

As mentioned above, the Court of Appeal decisioMdmcilovicis currently on appeal to the High
Court of Australia. Accordingly, the legal intergaton to be given to s 32(1) of tarter may not
be known for some time — more particularly, thecime meaning to be given to the additional words
of ‘consistently with their purpose’ may not be lmofor some time. It is not clear whether and how
SARC can review the operation of s 32(1) withowt decision of the High Court of Australia in
Momcilovic

Nevertheless, SARC should be aware of a numbessoes that flow from this lack of legal certainty.
First, it is byno means cleathat the interpretation given to s 32(1) by khemcilovicCourt is correct,
with the reasoning of the Court of Appeal beingrofgecriticism. | refer SARC to Appendix'1,

which is an article | wrote critiquing the reasanif the Court of Appeal decision.

Secondly, for a greater exploration of the meaiing 3(1)of thdUK HRAand its related
jurisprudence, | refer you to Appendix*®8ppendix 4 (pp 40-49F and Appendix 2 (pp 51-66.
This exploration of s 3(1) of tHeK HRAwill highlight that the s 32(1) additional wordsonsistently
with their purpose’ are merely, and were intendgdaacodification of the British jurisprudence on
s 3(1) of theJK HRA most particularlyGhaidan Moreover, and of particular relevance to my

139 Momcilovic[2010] VSCA 50 [35].

140 TheMomcilovicCourt only provided its ‘tentative views’ becautggo argument was addressed to the
Court on this question’: Ibid [101]. Indeed, thigfethe four parties sought the adoption of the &red
UKHRA-based methodology as propounded by BellKracke [2009] VCAT 646 [65], [67] — [235].

u Momcilovic[2010] VSCA 50 [102].

2 Ibid [103]. It is merely ‘part of the body of rg governing the interpretative task’: [102].

13 For sound and persuasive arguments about wh{13 82ates a stronger obligation than the common
law presumptions, being arguments that are conteatlyis conclusion of thlomcilovicCourt, see
Carolyn Evans and Simon Evarsjstralian Bills of Rights: The Law of the Victari€harter and the
ACT Human Rights A¢texisNexis Butterworths, Australia, 2008) [3.H]3.17].

144 Momcilovic[2010] VSCA 50 [103].

145 Ibid [104].

146 Ibid.

247 Julie Debeljak, ‘Who Is Sovereign Now? TMemcilovicCourt Hands Back Power Over Human
Rights That Parliament Intended It To Have’ (2022{1) Public Law Reviewt5-51.

148 Julie Debeljak, ‘Who Is Sovereign Now? TMemcilovicCourt Hands Back Power Over Human
Rights That Parliament Intended It To Have’ (2022{1) Public Law Reviewt5-51.

149 Julie Debeljak, ‘Parliamentary Sovereignty andlBjue under the Victoria@harter on Human

Rights and ResponsibilitieBrawing the Line Between Judicial Interpretataord Judicial Law-
Making’ (2007) 33Mlonash University Law Reviedv71.

150 Julie Debeljak, ‘Submission to the National Cdtaion on Human Rights’, submitted to tNational
Consultation on Human Rights Committés June 2009 (extracts).
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recommendation below, this more detailed discussitinllustrate why it isnot necessary to include
the phrase ‘consistently with their purpose’ in tights-compatible statutory interpretation prooisi

of s 32(1) in order to achieve a measure of balhetween the parliamentary intentions contained in
theCharterand the parliamentary intentions in any law beimgrpreted under th€harter. That is,

s 3(1) of the UK HRA achieves a balance betweeménkamentary intentions contained in the

UK HRAand the parliamentary intentions in any law béiigrpreted under theK HRAwithoutthe
additional words ‘consistently with their purposiedleed, the jurisprudence has ensured this.

Thirdly, for greater exploration of the reasons veh32(1) of theCharteris and ought to be

considered a codification @haidan | refer you to Appendix 1 (pp 24-58) Appendix 4 (pp 49-

56)=> and Appendix 2 (pp 57-6@}. This discussion is important as a contrast ta¢hsoning of the
Court of Appeal irMomcilovic It also reinforces the need to be absolutelyiek@bout any
parliamentary intentions behind any amendmentsaéaiording of s 32(1) — that is, if s 32(1) is® b
amended as per my recommendation below, Parliamest be explicit about its intention that s 32(1)
is a codification ofshaidan

Fourthly, beyond the implications from the debdiewt whether s 32(1) of tiéharter codifies
Ghaidanor not, the methodology adopted\tomcilovicis problematic. Thé&omcilovicMethod (see
above) undermines the remedial reach of the rigbitspatible statutory interpretation provisiémn.

The “Preferred Method” to interpretation underatory human rights instrument should be
modelled on the two most relevant comparative sigguights instruments — tHeKHRAS and the
NZBORA* The methodology adopted under both of these im&nis is similar and, by and large,
settled. This method gives the interpretation paavegmedial reach and focuses on two classic
“rights questions” and twoCharterquestions™” and can be summarised as follows (“Preferred
Method”):

The “Rights Questions”

First: Does the legislative provision limit/engagey of the protected rights in ss 8 to 27?
Second: If the provision does limit/engage a righthe limitation justifiable under the

s 7(2) general limits power or under a specifiatliwithin a right?

The “Charter Questions”

151 Julie Debeljak, ‘Who Is Sovereign Now? TemcilovicCourt Hands Back Power Over Human
Rights That Parliament Intended It To Have’ (2022{1) Public Law Reviewt5-51.
152 Julie Debeljak, ‘Parliamentary Sovereignty andlBjue under the Victoria@harter on Human

Rights and ResponsibilitieBrawing the Line Between Judicial Interpretataord Judicial Law-
Making’ (2007) 33Vionash University Law Revie9v71.

153 Julie Debeljak, ‘Submission to the National Cdtaion on Human Rights’, submitted to tNational
Consultation on Human Rights Committés June 2009 (extracts).

154 See especially, Julie Debeljak, ‘Who Is Soverdignv? TheMomcilovicCourt Hands Back Power
Over Human Rights That Parliament Intended It Teg¢182011) 22(1)Public Law RevieviL5, 21, 40-
41, 44-46.

155 UKHRA (UK) ¢ 42. The methodology under tiiKHRA was first outlined irDonoghug[2001]

EWCA Civ 595 [75], and has been approved and fatidas the preferred method in later cases, such
as,R v A[2001] UKHL 25 [58];International Transport Roth GmbH v Secretary @ft&for the Home
Departmen{2002] EWCA Civ 158[149]Ghaidan[2004] UKHL 30 [24].

156 Bill of Rights Act 199QNZ) (“NZBORA). The current methodology under tNZ BORAwas outlined
by the majority of judges iR v Hansetj2007] NZSC 7 (Hansen). This method is in contra-
distinction to an earlier method proposedvioonen v Film and Literature Board of Revig2000] 2
NZLR 9 (NZCA) (known as Moonen No 7).

7 Julie Debeljak, ‘Parliamentary Sovereignty andlBjue under the Victoria@harter on Human
Rights and ResponsibilitieBrawing the Line Between Judicial Interpretatéord Judicial Law-
Making’ (2007) 33Vionash University Law RevieSy 28 and 32.
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Third: If the provision imposes an unjustified linoin rights, interpreters must consider
whether the provision can be “saved” through a(4 Bidterpretation; accordingly, the
judge must alter the meaning of the provision ieorto achieve rights-compatibility.
Fourth: The judge must then decide whether theealteghts-compatible interpretation
of the provision is “possible” and “consistent[]tivistatutory] purpose”.

The Conclusion...

Section 32(1): If the s 32(1) rights-compatibleshprretation is “possible” and
“consistent[] with [statutory] purpose”, this iscamplete remedy to the human rights
issue.

Section 36(2): If the s 32(1) rights-compatibleshpiretation is not “possible” and not
“consistent[] with [statutory] purpose”, the onlptmn is a non-enforceable declaration
of inconsistent interpretation under s 36(2).

Prior to theMomocilovicdecision, three Supreme Court judges in sepagesiisidns, sanctioned the
Preferred Method. IRJE Nettle JA followed the Preferred Metiddand used s 32(1) to achieve a
rights-compatible interpretation of s 11 of tBerious Sex Offenders Monitoring Act 2@U%), but

did not consider it necessary to determine whestg#t(1) replicatehaidanto dispose of the case.
Similarly, inDas Warren CJ in essence followed the Preferred Mithand used s 32(1) to achieve
a rights-compatible interpretation of s 39 of Major Crime (Investigative Powers) Act 2004ic),

but did not need to determine the applicabilitycbfaidanto dispose of the caseln Kracke Bell J
adopted the Preferred MetH88and held that s 32(1) codified s 3(1) as integaréh Ghaidan** This
issue of methodology is more fully discussed in équgtix 1

SARC should give serious consideration to the tieed strong remedial reach in the rights-
compatible interpretation provision of s 32(1) lné Charter. Given that the judiciary has no power to
invalidate laws that unjustifiably limit the guatead rights, that s 39 does not confer a freestgndi
cause of action or remedy for public authoritigbrfg to meet their human rights obligations, ahdtt
s 38(2) is an exception/defence to unlawfulneslwls expanded und&tomcilovic(see below), a
strong remedial reach for s 32(1) is vital.

SARC should also reinforce the strong remediallredes 32(1) in any amendments to the wording of
s 32(1) —that is, if s 32(1) is to be amendedesisy recommendation below, Parliament must be
explicit about its intention that s 32(1) haverasy remedial reach.

Recommendation

Given the confusion that the additional words arisistently with their purpose” in s 32(1) of the
Charterhave generated, it iscommendthat s 32(1) be amended. Section 32(1) shouldriended
to remove the words “consistently with their purgbdringing s 32(1) of th€harterinto line with

s 3(1) of theJK HRA.To bring s 32(1) into line with s 3(1) addresdestivo problems arising out of

158 See Nettle JA IRJE[2008] VSCA 265, [114] — [116].
150 Ibid [118] — [119]
260 Re Application under the Major Crime (InvestigatRewers) Act 20042009] VSC 381, [50] — [53]

(‘Das’). Warren CJ refers to Nettle JA's endorsemenhefapproach of Mason NPJHKSAR v Lam
Kwong Wai[2006] HKCFA 84, and applies it: s@mas[2009] VSC 381 [53]. Nettle JA indicates that
the Hong Kong approach is the same astkelRAapproach unddroplar, and expressly follows the
Poplar approach: seRJE[2008] VSCA 265, [116]. This is why Warren CJ' spapach is described as
essentially following th&/ KHRA approach.

161 Das[2009] VSC 381 [172] — [175].

162 Kracke v Mental Health Review Board & Ors (Genefal)09] VCAT 646, [52] — [65] Kracke’)

163 Ibid [65], [214].

164 Julie Debeljak, ‘Who Is Sovereign Now? TMemcilovicCourt Hands Back Power Over Human
Rights That Parliament Intended It To Have’ (2022{1) Public Law Reviewt5-51.
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the Court of Appeal decision Momcilovic— that is, adoption of the wording of s 3(1) of th
UK HRAwill sanction a reading of s 32(1) that is cor@istwithGhaidanandre S as was the
apparent original intention of the Victorian Pamlient in enacting th€harter, and will allow the
judiciary to adopt the Preferred Methodology.

It is recommendedfurther that the Parliament should also explicitigte in any Explanatory
Memorandum and Second Reading Speech to the amantimethe interpretation to be given to
amended s 32(1) is that of a codificatiorG¥faidanandre S and that s 32(1) is intended to have a
strong remedial reach.

As is apparent frorMlomcilovig the insertion of the phrase “consistently witbitlpurpose”, and the
failure toexplicitly (as opposed to implicitly) state that the addiiomords were intended to codify
Ghaidanin the Second Reading Speech and the Explanatergdvndum, permitted the Court of
Appeal to reject what was otherwise the apparaantion of the Victorian Parliament in enacting

s 32(1). The recommended amendments and the es#riofsic materials as suggested should put the
issue beyond doubt.

Section 38(1) flow on effect

There is one consequential issue to the narrowrrg@ad s 32(1) of the Court of Appeal in
Momocilovicwhich bears mention. As mentioned above, s 38fflines two situations where a public
authority will be considered to act unlawfully undlee Charter. first, it is unlawful for a public
authority to act in a way that is incompatible wittotected rights, and secondly, it is unlawful or
public authority, when making a decision, to failgive proper consideration to a protected right.
There are a number of exceptions to the applicatfan38(1) unlawfulness in ti@harter, with one
being of particular relevance. Under s 38(2), theien exception/defence to s 38(1) where the law
dictates the unlawfulness; that is, there is arptian/defence to the s 38(1) obligations on aipubl
authority where the public authority could not zebly have acted differently, or made a different
decision, because of a statutory provision, thedaa Commonwealth enactment. This applies, for
example, where the public authority is simply ggvigffect to incompatible legislatiofi.

If a law comes within s 38(2), the interpretationypsion in s 32(1) of th€harterbecomes relevant.

If a law is rights-incompatible, s 38(2) allows@bfic authority to rely on the incompatible law to
justify a decision or a process that is incompatikith human rights. However, an individual in this
situation is not necessarily without redress beedugsor she may have a counter-argument to s 38(2);
that is, an individual may be able to seek a rigloisipatible interpretation of the provision under

s 32(1) which alters the statutory obligationhié taw providing the s 38(2) exception/defencelman
given a rights-compatible interpretation under El32he potential violation of human rights wik b
avoided. The rights-compatible interpretation, fie&, becomes your remedy. The law is given a

s 32(1) rights-compatible interpretation, the pallithority then has obligations under s 38(1), and
the s 38(2) exception/defence to unlawfulness ngdo applies.

To the same extent that the Court of Appeal detisidMomcilovicreduces the application of s 32(1),
the s 38(2) exception/defence for public authaiteeexpanded. The counter-argument to a s 38(2)
claim is to interpret the alleged righitszompatiblelaw to be rightsszompatibleunder s 32(1) is
strengthened because a rights-compatible intetets less likely to be given. This counter-
argument that an alleged victim might make is nayakened to the same extent that s 32(1) is
weakened by th®lomcilovicCourt. This has now been confirmed by the Depugsident of VCAT

265 See the notes Mictorian Charter 200§Vic), s 38. Note that s 32(3) of thMictorian Charterstates
that the interpretative obligation does not aftbet validity of secondary legislation ‘that is
incompatible with a human rights and is empoweoebet so by the Act under which it is made.” Thus,
secondary legislation that is incompatible witthtiggand is not empowered to be so by the parent
legislation will be invalid, as ultra vires the dfiag legislation.
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in Dawson v Transport Accident Commisst8hiThis consequential effect of the Court of Appeal
decision inMomcilovicgives further support to tlecommendationto amend s 32(1) of tHéharter
to remove the words “consistently with their purgbdringing s 32(1) of th€harterinto line with
s 3(1) of theUK HRA.

TERM OF REFERENCE: OPTIONS FOR REFORM OR IMPROVEMEN T OF THE
REGIME FOR PROTECTING AND UPHOLDING RIGHTS AND RESP ONSIBILITIES —
THE LIMITATIONS AND OVERRIDE PROVISIONS

The manner in which th&harter limits rights and provides for the override oftrig raises particular
problems. The problems will be identified and exeth followed by suggestions for reform and
improvement of particular provisions.

Justifiable Limitations to Rights

There are two aspects to the limitations proviswh&h need to be addressed: first, the presence of
both internal and external limitations provisioasd secondly, the failure to recognise absolutasig
within the context of the general limitations prsions.

Internal and External Limitations

The Chartercontains an external general limitations provisios 7(2). Section 7(2) provides that the
guaranteed rights ‘may be subject under law onlutth reasonable limits as can be demonstrably
justified in a free and democratic society basetheman dignity, equality and freedom, and taking
into account’ various factors. Tl@harteralso contains internal limitations for certainhtg; for
example, s 15(3) states:

Special duties and responsibilities are attachedeaight of freedom of expression and the
right may be subject to lawful restrictions reasipaecessary (a) to respect the rights and
reputation of other persons; or (b) for the protecof national security, public order, public
health or public morality.

There are two issues to consider here. The fitsieiselectivenature of including internal limitation
provisions, and the second is whethethinternal and external limitations provisions aesded.

In relation to the first issue, ti&harteronly “borrows” one internal limitation provisiomdm the
ICCPR- that for freedom of expression under art 18oks not “borrow” the internal limitation
wording for other rights that are capable of juakfe limitation; in particular for freedom of thglut,
conscience and religion (art 18), peaceful asself@ty21), and freedom of association (art 22). By
way of comparison, thECHR provides internal limits for the right to privaart 8), freedom of
thought, conscience and religion (art 9), freeddmxpression (art 10), and freedom of assembly and
association (art 11). It is not at all clear whg @harteronly provides an internal limit under s 15(3).

In relation to the second issue, of whether inteonaxternal limitations provisions are preferable
there is no theoretical difference between thenth Baernal and external limitations achieve the
same outcome — that a right may be limited if stest of reasonableness and demonstrable
justifiability are met. Moreover, the tests for banternal and external limitations consider very
similar (if not identical) elements. Both interraald external limitations tests both require: first,
prescription by law; secondly, the achievement lefgitimate legislative objective (as listed within
the article itself in internal limits or not restiéd under general limitations provisions); anddii
necessity or justifiability in a democratic societhich tends to require a combination of

266 Dawson v TAG2010] VCAT (Reference No. G796/2009).
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reasonableness (that is, demonstration of a pgessitial need) and proportionality (being made up
of rationality, minimum impairment and proportioityg). **’

A difference between the internal and externaltlions provisions is that the internal limitations
provisions specifically list the legislative objeets that may be pursued when justifiably limiteng
right — for example, under s 15(3) of tGbarterthe legislative objectives that can justifiably be
pursued through a limitation are protection oftiigats and reputation of other persons, and the
protection of national security, public order, palilealth or public morality. The external limitatis
provisions do not do this; the parliament is fre@airsue whatever legislative objectives it likeghw
respect to limiting rights, provided that thoseiséaive objectives are reasonable (i.e. pressimy a
substantial; that is, ‘of sufficient importancewarrant overriding a constitutionally protectedntigr
freedom’)zee

There is no major advantage or strength to thenatdisting of legislative objectives. The specifi
listing of legislative objectives in internal prgions is of little practical assistance or substant
impact because the legislative objectives of migsits-limiting laws can readily be classified withi
the legislative objectives that tend to be listedegitimate in internal limitation provisiorf8ln other
words, because of the open-textured and vagueenafuhe specified legitimate legislative objective
listed in internal limitations clauses, these césudo not tend to restrict the objectives thatlEn
pursued in rights-limiting legislation. For exampbae is hard pressed to think of a law that limits
freedom of expression which could not be charas#dras having a legislative objective that protects
the rights and reputation of other persons, amattects national security, public order, publialtte
or public morality. Consequently, there is no madvantage in having the legitimate legislative
objectives specifically listed in internal clausegther than leaving the legitimate legislative
objectives open as per external limitation provisio

Moreover, a strength of the external limitationsyision is that a consistent approach to assesiseng
justifiability of limitations is developed, whichals many positive effects, including contributing to
certainty and consistency of the law, helping taxdestify human rights and justifiable limits theset
and encouraging mainstreaming of human rights wiglmvernment because of the simplicity of
assessing justifiable limits on human rights.

Given that the adoption of internal limitations yigions has been selective and without apparent
rationale, and the lack of any distinct advantagghéir use, the use of an external limitations
provision is preferable to the use of internal tatibns provisions. It isscommendedthat s 7(2) be
retained and that the internal limitation in s 9348 repealed.

Absolute Rights and Section 7(2)

It is appropriate to provide the capacity to batarights against other rights, and other valuabte b
non-protected principles, interests and communedisethrough a general external limitations
provision of the type contained in s 7(2) of @learter. However, the external limitations provision in
s 7(2) applies to all of the guaranteed rightieCGharter, and fails to recognise that some of the

167 Debeljak, Balancing Rights, above n 175, 425.
168 R v Oake$1986] 1 SCR 103, 138.
169 For example, art 22(2) of th€CPR opened for signature 19 December 1966, 999 UN/MS&ntered

into force 23 March 1976) states that:
[n]o restrictions may be placed on the exercisghaf right to freedom of association] other thaostawhich are
prescribed by law and which are necessary in a deatio society in the interests of national seguitpublic safety,
public order, the protection of public health orrale or the protection of the rights and freedorstioers.

Moreover, art 9(2) of theECHR opened for signature 4 November 1950, 213 UNTS(28tered into

force 3 September 1953) states that:
[flreedom to manifest one’s religion or beliefs kb& subject only to such limitations as are priesd by law and
are necessary in a democratic society in the iste public safety, for the protection of puldicler, health or
morals, or for the protection of the rights andffems of others.
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rights guaranteed are so-called “absolute rightslen international law. To apply s 7(2) to all loét
guaranteed rights violates international humantsitfw to the extent that it applies absolute gght

Under international human rights law, absolutetggtannot be derogated from (or overridden) and
no circumstance justifies a qualification or lintiten of such rights Absolute rights in théCCPR™
include: the prohibition on genocide (art 6(3)) throhibition on torture or cruel, inhuman and
degrading treatment or punishment (art 7); theipitdbn on slavery and servitude (arts 8(1) and;(2)
the prohibition on prolonged arbitrary detentiolegeents of art 9(1)); the prohibition on
imprisonment for a failure to fulfil a contractuabligation (art 11); the prohibition on the
retrospective operation of criminal laws (art g right of everyone to recognition everywheraas
person before the law (art 16); and the right é@fiom from systematic racial discrimination
(elements of arts 2(1) and 26)To apply a general external limitation provisiorall protected rights
violates international human rights law to the aktéat it applies to so-called “absolute rightstr
example, to the extent that s 7(2) of @tarterapplies to absolute rights, it does not conform to
international human rights law.

Moreover, any argument suggesting that absolukdsigre sufficiently protected under an external
general limitations provision, because a limitatbaéced on an absolute right will rarely pass the
limitations test (that is, that a limitation on apsolute right will rarely be reasonable and
demonstrably justified), does not withstand scru{gee especially Appendix 2, p 435).

The solution to this problem is to retain the galigrworded external limitations provision, but to
specify which protected rights it doest apply to. It issecommendedthat s 7(2) be amended to
exclude the following sections from its operaties:8, 10, 11(1), 11(2), 21(2), 21(8), and 27. This
outcome should be achieved by legislative amendtoethieCharter.

1o When dealing with absolute rights, the treaty itwsing bodies have some room to manoeuvre vis-a-
vis purported restrictions on absolute rights wbensidering the scope of the right. That is, when
considering the scope of a right (that is, therdifinal question as opposed to the justifiabitify
limitations question), whether a right is givenradd or narrow meaning will impact on whether a,law
policy or practice violates the right. In the coritef absolute rights, a treaty monitoring body nuze
the definitional question to give narrow protecttora right and thereby allow greater room for
governmental behaviour that, in effect, restrictigyht. However, the fact that absolute rights rhay
given a narrow rather than a broad definition duatsalter the fact that absolute rights (whether
defined narrowly or broadly) allow of no limitatiomdeed, the very fact that the treaty monitoring
bodies structure their analysis as a definitiongdsgion rather than a limitation question reinfertieat
absolute rights admit of no qualification or liritan.

m ThelCCPR opened for signature 19 December 1966, 999 UNIS (entered into force
23 March 1976) is a relevant comparator becduogey, alia, the rights guaranteed in tldarterare
modelled on the rights guaranteed in lBEPR

172 See American Law InstitutRestatement of the Law (Third): The Foreign Refetibaw of the United
States 1987) vol 2, 161; Oscar Schachtetternational Law in Theory and Practi¢&991) 85,
extracted in Henry Steiner and Philip Alstémternational Human Rights in Contef@™ edition,
Clarendon Press, Oxford, 2000) 230-231; Sarah dodepny Schultz, and Melissa Castan, The
International Covenant on Civil and Political RightCases, Materials and Comment4#j edition,
Oxford University Press, 2004) [1.66], [25.75]. THaman Rights Committee describes the
prohibitions against the taking of hostages, abdnstand unacknowledged detention as non-
derogable. ‘The absolute nature of these prohitsti@ven in times of emergency, is justified byusta
as norms of general international law’: Human RighommitteeGeneral Comment No 29: States of
EmergencyArticle 4), UN Doc No CCPR/C/21/Rev.1/Add.11 (Bligust 2001) [13] (‘General
Comment No 29).

s To the extent that other domestic human righggiments have general limitations powers thatato n
account for absolute rights, they too do not camftw international human rights law. See eg,
CanadianCharter of Rights and Freedoms 19®art | of theConstitution Act 1982being Schedule B
to theCanada Act 1982UK) c 11, ss 1 Canadian Chartefj; NZ Bill of Rights1990(NZ), s 5.

174 Julie Debeljak, ‘Submission to the National Cdtaion on Human Rights’, submitted to tNational
Consultation on Human Rights Committés June 2009 (extracts).
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This solution may also be achieved through judiicitdrpretation of th€harter— given that
international jurisprudence is a legitimate infloeron the s 32(1) interpretation obligation under

s 32(2), and that th@harteritself should be interpreted in light of the srgthts-compatible
interpretation obligation, the general limitatiggeswver in s 7(2) could be read down by the judiciary
S0 as not to apply to ss 8, 10, 11(1), 11(2), 242{8), and 27. However, parliamentary legislative
reform under the four-year review seems like a namaropriate vehicle for this change than
jurisprudential reform.

| refer to Appendix 3% The issue of whether a small number of rights otmle excluded from the
external limitations provision is directly addredg&ppendix 3, pp 433-435). By way of background,
the different mechanismes for limiting rights (Appien3, pp 424-427), and the main reasons linked to
institutional design for justifying limitation taghts, namely the preservation of parliamentary
sovereignty and the creation of an institutionalatjue about rights and their justifiable limits
(Appendix 3, pp 427-432), are also explored.

Override the Provision

Superfluous

It is unclear why an override provision was inclddie theCharter. Override provisions are necessary
in certain “dialogue” models of human rights instent, such as th@éanadian Charterin order to
preserve parliamentary sovereignty - that is, beedle judiciary is empowered to invalidate
legislation that unjustifiably limits guaranteedhis, the parliament requires an override power in
order to preserve its sovereignty. Thisigd the situation under th@éharter. It is not necessary to
include an override provision in ti@&harterbecause of the circumscription of judicial powers.

Under theCharter, as under th&JK HRA judges ar@ot empowered to invalidate legislation; rather,
judges are only empowered to interpret legislatibe rights-compatible where possible and
consistent with statutory purpose (s 32), or taess non-enforceable declaration of inconsistent
interpretation (s 36). Under ti@harter, use of the override provision wilever be necessabgecause
judicially-assessed s 36 incompatible legislatianrmt be judicially invalidated, and unwanted or
undesirable s 32 judicial rights-compatible intetptions of legislation can be altered by the
parliament by way of ordinary legislation. The parientmaychooseto use the override power to
avoid the controversy of ignoring a judicial dealdwn which impugns legislative objectives or
legislative means to achieve legislative objectivesvever surelyuse of the override itself would
cause equal, if not more, controversy than thadaent simply ignoring the declaration.

Inadequate Safeqguards

One might nevertheless accept the inclusion ofvanrime power — even if it was superfluous — if it
did not create other negative consequences.cHmigsotbe said of the override provision in s 31 of
theCharter. A major problem with s 31 is the supposed safetgigegulating its use. Overrides are
exceptional tools; overrides allow a government padiament to temporarily suspend guaranteed
rights that they otherwise recognise as a vital pla modern democratic polity. In internatiore|
the override equivalent — the power to derogatesimilarly recognised as a necessity, albeit an
unfortunate necessity.

In recognition of this exceptionality, the powerderogate is carefully circumscribed in internasion
and regional human rights law. First, in the humights context, some rights are non-derogable,

7 Julie Debeljak, ‘Balancing Rights in a Democratlie Problems with Limitations and Overrides of
Rights under the Victoria@harter of Human Rights and Responsibilities AG&(2008) 32
Melbourne University Law Reviet22-469.
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including the right to life, freedom from tortur@nd slavery. Second, most treaties allow for
derogation, but place conditions/limits upon itereise. The power to derogate is usually (a) lichite
in time — the derogating measures must be tempgaftarjimited by circumstances — there must be a
public emergency threatening the life of the ngtemmd (c) limited in effect — the derogating measur
must be no more than the exigencies of the sitanadquire and not violate international law
standards (say, of non-discrimination).

In contrast, th&€harterdoesnot contain sufficient safeguards. To be sure, thes @barter provides
that overrides are temporary, by imposing a 5-geaset clause — which, mind you, is continuously
renewable in any event. However, it fails in thireportant respects.

First, the override provision can operate in relatioaltaights. There is no category of non-
derogable rights. This lack of recognition of na@rafyable rights contravenes international human
rights obligations.

Secondlythe conditions placed upon its exercisendbreach the high standard set by international
human rights law. The circumstances justifying aerdde under th€harterare labelled

“exceptional circumstances”. However, in fact, sapposed “exceptional circumstances” are no more
than the sorts of circumstances that justify “urgtional limitations”, rather that the “exceptional
circumstances” necessary to justify a derogatianternational and regional human rights law. Let
me explain.

Under theCharter, “exceptional circumstances” include ‘threats &ional security or a state of
emergency which threatens the safety, securityaaeitire of the people of Victoria? These falfar
shortof there being a public emergency that threateadife of the nation, as per the international
and regional human rights obligations. Indeed cil@imstances identified under t6aarterare not
“exceptional” at all. Factors such as public safegcurity and welfare are the grist for the noll f
your “unexceptional limitation” on rights. If yownsider the types of legislative objectives that
justify “unexceptional limitations” under tHECPRand theECHR public safety, security and
welfare rate highly.

So why does this matter — why does it matter thataceptional override” provision is utilising
factors that are usually used in the “unexceptitinatations” context?

One answer is oversight. When the executive anthpent place a limit on a right because of public
safety, security or welfare, such a decision caohadlenged in court. The executive and parliament
must be ready to argue why the limit is reasonahbtkjustified in a free and democratic society,
against the specific list of balancing factors ural@(2)” The executive and parliament must be
accountable for limiting rights and provide convirgjustifications for such action. The judiciary
then has the opportunity to contribute its opinéarto whether the limit is justified. If the judacy
consider that the limit is not justified, it carethexercise its s 32 power of interpretation where
possible and consistent with statutory purposéssare a s 36 declaration of incompatibility.

However, if parliament uses the “exceptional ovktito achieve what ought to be achieved via an
“unexceptional limitation”, the judiciary is exclad from the picture. An override in effect means
that the s 32 interpretation power and the s 3&dswon power do not apply to the overridden
legislation for five years. There is no judicialeosight for overridden legislation as compared to
rights-limiting legislation.

17 Explanatory Memorandum, Charter of Human Rights Responsibilities Bill 2006 (Vic) 21

R Section 7(2) of th¥ictorian Charteroutlines factors that must be balanced in assgssiimit, as
follows: (a) the nature of the right; (b) the imfzorce of the purpose of the right; (c) the natue a
extent of the limitation; (d) the relationship betm the limitation and its purposes; and (e) asy le
restrictive means reasonably available to achibeetrpose that the limitation seeks to achieve — a
minimum impairment test.
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Another answer is the way ti@harterundermines human rights. By setting the standard f

overrides and “exceptional circumstances” too libywlaces human rights in a precarious position. It
becomes too easy to justify an absolute departare human rights and thus undermines the force of
human rights protection.

Thirdly, another problem with the override provision is tomplete failure to regulate the effects of
the derogating or overriding measure. Section 3h@Charterdoesnot limit the effect of override
provisions at all. There is no measure of propaogiity between the exigencies of the situation and
the override measure, and nothing preventing tlogo¥an Parliament utilising the override power in
a way that unjustifiably violates other internaibfaw norms, such as, discrimination. To this eite
s 32 falls short of equivalent international angieaal human rights norms.

Each of these arguments is more fully developetbipendix 3, especially at pp 436-433Appendix
3 also examines the override in the context ofMiotorian Government’s stated desire to retain
parliamentary sovereignty and establish an ingtibatl dialogue on rights (pp 453-58). It further
assesses the superior comparative methods fordangvior exceptional circumstances, be they via
domestic override or derogation provisions underBhitish, Canadian and South African human
rights instruments (pp 458-68)).

Recommendation

In conclusion, an override provision does servéa purpose under the Canadian model — that of
preserving parliamentary sovereignty. An overridavsion is not necessary under the “dialogue”
model adopted by th@harter. Moreover, the override provision contained in @earteris
inadequate in terms of recognising non-derogaketsj and in terms of conditioning the use of the
override/derogation power, especially in relationhte circumstances justifying an
override/derogation and regulating the effectsvarode/derogation. Accordingly, it is
recommendedthat s 31 of th€hartershould be repealed.

If repeal of the override provision is not a pakily viable option, it isecommendedthat s 31
should be amended to more closely reflect a prdpeygation provision — that is, it should be
amended to be modelled on the derogation provigioder art 4 of th€CCPR as is the case under
s 37 of theSouth African Bill of Right%® Article 4 of thel CCPRstates:

In time of public emergency which threatens the tif the nation and the existence of which
is publicly proclaimed, States may take measureteodgation from obligations under the
present Covenant to the extent strictly requiredhieyexigencies of the situation, provided
measures are not inconsistent with other obligatiomer international law and do not
involve discrimination on basis of race, colou,danguage, religion or social origin.

Section 37 of th&outh African Bill of Right® statesinter alia:

(1) A state of emergency may be declared onlyrim$eof an Act of Parliament, and only
when (a) the life of the nation is threatened by,wevasion, general insurrection, disorder,
natural disaster or other public emergency; andh@)eclaration is necessary to restore
peace and order.

e Julie Debeljak, ‘Balancing Rights in a Democratlie Problems with Limitations and Overrides of
Rights under the Victoria@harter of Human Rights and Responsibilities AG&®(2008) 32
Melbourne University Law Reviet22-469.

7 Constitution of the Republic of South Africa 19B&A), s 37.

180 Constitution of the Republic of South Africa 19B&A), s 37.
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(4) Any legislation enacted in consequence of dadation of a state of emergency may
derogate from the Bill of Rights only to the extémat (a) the derogation is strictly required
by the emergency; and (d) the legislation is (gstent with the Republic's obligations
under international law applicable to states of yaecy; (ii) conforms to subsection (5); and
(iii) is published in the national Government Géets soon as reasonably possible after
being enacted.

(5) No Act of Parliament that authorises a deciaradf a state of emergency, and no
legislation enacted or other action taken in consage of a declaration, may permit or
authorise (a) indemnifying the state, or any pergsorespect of any unlawful act; (b) any
derogation from this section; or (c) any derogafimm a section mentioned in column 1 of
the Table of Non-Derogable Rights, to the extedidated opposite that section in column 3
of the Table.

See further Appendix 3, p 440, and pp 458:61.

Economic, Social and Cultural Rights

Any amendment to s 31 of ti@hartermodelled on art 4 of tH€CPRand s 37 of th&outh African

Bill of Rightswill have to account for the fact thB&2ESCRdoes not contain an explicit power of
derogation. It appears that derogation from econpsaicial and cultural rights is not allowed under
international human rights law. This absence afwagy to derogate is explicable because derogation
is unlikely to be necessary given that a Statedé¥anbligations under art 2(1) of théESCRare

limited to progressive realisation to the extenit®fvailable resources, as follows:

each State party ... undertakedake stepsndividually and through international assistance
and co-operation, ... to teaximum of its available resourcegith a view toachieving
progressivelythe full realization of the rights recognisedhie {present Covenarity all
appropriate meansncluding particularly the adoption of legislatimeasures

It is recommendedthat any amendment to s 31 regarding overrideg@ian not extend to any
economic, social and cultural rights that are radsey in theCharter.
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