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Module 2 General Techniques Used in 
Court 

Background Materials 

Qualities of Therapeutic Judging and Procedural Justice 

Judicial officers who use a therapeutic jurisprudence approach in court will often use the 

following techniques when interacting with people appearing before the court as well as 

with treatment and service providers. They: 

 are interested particularly in the litigant’s welfare and are not dispassionate;  

 focus on the personal  by making direct enquiries of the litigant and giving relevance 

to a litigant’s personal circumstances rather than taking an impersonal approach 

whereby the person is seen as a ‘party’ or a ‘case’; 

 use language in court and when making decisions that is understood by the parties; 

 encourage open communication, ensuring that the story has an opportunity to be 

heard; 

 encourage direct dialogue between magistrate and the parties and maintain eye 

contact with the parties while doing so, rather than purely communicating or making 

eye contact with legal practitioners; 

 are perceptive to nuance and sensitive to special needs, e.g. limited language skills, 

emotional disturbance, cultural issues; 

 are less formal in manner to ensure the comfort of all parties and create a sense of 

inclusiveness; 

 seek to empower others and take a positive/affirming approach; and  

 are proactive – get directly involved in problem-solving and refer to other disciplines 

and experts for information.1 

                                                           
1 R. K. Warren, ‘Reengineering the Court Process’, W I Madison, Presentation to Great Lakes Court 
Summit, 24–25 September 1998, cited in J. Popovic, ‘Judicial Officers: Complementing Conventional 
Law and Changing the Culture of the Judiciary’ (2003) 20(2) Law in Context 121 and P. Casey and D. 
Rottman, ‘Therapeutic Jurisprudence and the Emergence of Problem Solving Courts’ (1999) 240 
National Institute of Justice Journal 12. 
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Magistrate David Fanning uses the above techniques at the NJC.2 They overlap with the key 

elements of procedural justice as outlined in Module 1, which are also applied at the NJC. 

Magistrate Fanning seeks to achieve fair outcomes as well as providing procedural fairness 

to people who appear before the court. Principles of procedural justice are based on 

extensive research that has shown that people are more willing to accept a negative 

outcome in court proceedings and abide by the court’s decision if they believe that the 

outcome was arrived at a through a fair method.3 The elements of procedural justice or 

fairness are giving people a ‘voice’ or opportunity to be heard, being treated with dignity 

and respect, providing a court process that is neutral and unbiased, ensuring that people 

understand what their rights are and the decisions that have been made and that court staff 

are helpful and interested in their personal situation.4  

The importance of judicial communication and perceptions of fairness was highlighted in a 

2006 study of the community court in Red Hook, New York, in which findings from a 

defendant survey showed that: 

 the community court was considered to be more fair than the traditional court, but 

responses to the traditional criminal court were also relatively positive; 

 the defendant’s perceptions of the judge were the most important predictor of 

overall perceptions of the court’s fairness;  

 the quality of communication that defendants experienced in the courtroom had a 

significant effect on their overall perceptions of the court’s fairness; 

 the defendant’s perceptions of fairness varied less across survey respondents in Red 

Hook than in a traditional court, and demographic backgrounds mattered less in Red 

Hook in determining these perceptions.5  

                                                           
2 While sanctions and rewards are also included in the original list by Warren, these are not used to a 
significant extent at the NJC. The practice in most cases at the NJC is to focus on the positive aspects 
of the behaviour of the person appearing before the court. 
3 For discussion of this finding, see K. Burke and S. Leben, ‘Procedural Fairness: A Key Ingredient in 
Public Satisfaction’ (2007–2008) 44 Court Review 4, available at http://aja.ncsc.dni.us/courtrv/cr44-
1/CR44-1-2BurkeLeben.pdf. 
4 G. Berman and E. Gold, ‘Procedural Justice from the Bench: How Judges Can Improve the 
Effectiveness of Criminal Courts’ (2012) 51(2) Judges’ Journal 20, available at 
http://www.courtinnovation.org/sites/default/files/documents/JJ_SP12_BermanGold.pdf. 
5 M. Somjen Frazer, ‘The Impact of the Community Court Model on Defendant Perceptions of 
Fairness: A Case Study at the Red Hook Community Justice Center’ (Center for Court Innovation, New 
York, 2006), iii–iv, available at 
http://www.courtinnovation.org/sites/default/files/Procedural_Fairness.pdf. 
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Judicial behaviours observed in the study thought to enhance defendant perceptions of 

fairness were speaking directly to the defendant; praising or admonishing the defendant; 

requesting further information about the case from social workers and lawyers; asking 

probing questions that had substantive answers; and discussing the defendant’s future and 

past.6 Work at the Center for Court Innovation in the United States suggests that the ways in 

which judicial officers can improve procedural justice include the following: 

 Humanise the experience by appearing approachable and accessible and address a 

person by name and thank them and others for cooperation while the court is in 

session; 

 Using plain English and language that can be understood by all encourages 

understanding of court processes and a more user-friendly court system; 

 Engage persons who appear before the court in dialogue: this includes seeking 

appropriate opportunities for the person appearing before the court to be heard; 

 Focus on the case at hand: making eye contact, appearing alert, engaged and  

knowledgeable about the case demonstrates respect for the person appearing 

before the court and the process; 

 Manage the courtroom to promote perceptions of fairness: including organising the 

court calendar to minimise waiting times for people appearing before the court and 

treating court staff and legal practitioners respectfully.7 

A detailed account of the ways in which procedural fairness can be achieved in courts and 

the associated research that supports the elements of procedural fairness is found in Burke 

and Leben’s white paper Procedural Fairness: A Key Ingredient in Public Satisfaction.8 Other 

approaches, which have been articulated in detail by Goldberg9 in Judging for the 21st 

                                                           
6 M. Somjen Frazer, ‘The Impact of the Community Court Model on Defendant Perceptions of 
Fairness: A Case Study at the Red Hook Community Justice Center’ (Center for Court Innovation, New 
York, 2006), 11–12, available at 
http://www.courtinnovation.org/sites/default/files/Procedural_Fairness.pdf; see also C. J. 
Petrucci, ‘Respect as a Component in the Judge-Defendant Interaction in a Specialised Domestic 
Violence Court That Utilises Therapeutic Jurisprudence’ (2002) 38 Criminal Law Bulletin 263. 
7 This is a summarised version of the list of factors provided by G. Berman and E. Gold in ‘Procedural 
Justice from the Bench: How Judges Can Improve the Effectiveness of Criminal Courts’ (2012) 51(2) 
Judges’ Journal 20 at 21–22, available at 
http://www.courtinnovation.org/sites/default/files/documents/JJ_SP12_BermanGold.pdf. 
8 K. Burke and S. Leben, ‘Procedural Fairness: A Key Ingredient in Public Satisfaction’ (2007–2008) 44 
Court Review 4, available at http://aja.ncsc.dni.us/courtrv/cr44-1/CR44-1-2BurkeLeben.pdf. 
9 S. Goldberg, Judging for the 21st Century: A Problem-solving Approach (National Judicial Institute, 
Ottawa, 2005). 

http://www.courtinnovation.org/sites/default/files/Procedural_Fairness.pdf
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Century: A Problem-solving Approach and by King in the Solution-Focused Judging Bench 

Book, include showing empathy, taking a positive approach, using active listening techniques 

and not being coercive or paternalistic.10  

Recent studies in the United States have shown that the key factor to prevent recidivism in a 

Drug Court was not the specialised court setting or additional resources, but rather the 

attitude of the persons who appear before the court to the judicial officer.11 That is, the 

defendant’s positive perceptions of the judge led to reduced drug use and breaches of 

supervision orders. Being treated fairly and respectfully by the judge had the greatest 

influence on reduced criminality.12 The Drug Court study showed that drug court participants 

who received higher levels of judicial praise, judicial supervision and case management 

reported fewer crimes and fewer days of drug use.13 

King has emphasised that solution-focused judging aims to promote two-way 

communication between the person appearing before the court and the judicial officer14 and 

that there is an interpersonal dimension of judging that exists in all contexts of judging.15 

The following sections highlight techniques used by Magistrate Fanning at the NJC and the 

magistrates who took part in the panel discussions when communicating with people who 

are appearing before the court and engaging with treatment and service providers. While 

cases heard at the NJC are not contested (that is, have resolved to a guilty plea), some of the 

techniques discussed in this Module may also be appropriate for use in contested matters. 

Communication Techniques 

                                                           
10 See also M. D. Jones, ‘Mainstreaming Therapeutic Jurisprudence into the Traditional Courts: 
Suggestions for Judges and Practitioners’ (2012) 5 Phoenix Law Review 753. 
11 S. B. Rossman et al, The Multi-Site Drug Court Evaluation (2011), available at 
http://www.courtinnovation.org/multi-site-adultdrug-court-evaluation, cited in G. Berman and E. 
Gold, ‘Procedural Justice from the Bench: How Judges Can Improve the Effectiveness of Criminal 
Courts’ (2012) 51(2) Judges’ Journal 20, available at 
http://www.courtinnovation.org/sites/default/files/documents/JJ_SP12_BermanGold.pdf. 
12 G. Berman and E. Gold, ‘Procedural Justice from the Bench: How Judges Can Improve the 
Effectiveness of Criminal Courts’ (2012) 51(2) Judges’ Journal 20, available at  
http://www.courtinnovation.org/sites/default/files/documents/JJ_SP12_BermanGold.pdf. 
13 S. B. Rossman et al, The Multi-Site Drug Court Evaluation: The Impact of Drug Courts Final Report 
Volume 4 (Urban Institute and Justice Policy Center, November 2011), 6, available at 
http://www.courtinnovation.org/multi-site-adultdrug-court-evaluation. 
14 M. S. King, Solution-Focused Judging Bench Book (Australasian Institute of Judicial Administration 
and Legal Services Board of Victoria, Melbourne, 2009), 121, available at 
http://www.aija.org.au/Solution%20Focused%20BB/SFJ%20BB.pdf. See also Chapter 5 for a 
discussion of ways in which to facilitate two-way communication. 
15 M. S. King, ‘Realising the Potential of Judging’ (2011) 37(1) Monash University Law Review 171. 

http://www.aija.org.au/Solution%20Focused%20BB/SFJ%20BB.pdf
http://www.aija.org.au/Solution%20Focused%20BB/SFJ%20BB.pdf
http://www.courtinnovation.org/multi-site-adultdrug-court-evaluation
http://www.courtinnovation.org/multi-site-adultdrug-court-evaluation
http://www.aija.org.au/Solution%20Focused%20BB/SFJ%20BB.pdf
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The relationship that Magistrate Fanning seeks to develop with people appearing before the 

court is not a therapeutic or counselling one but an open, respectful one. This relationship is 

necessarily constrained by the power imbalance between the court and the accused person; 

it is, of course, one in which the authority of the court remains paramount. However, 

Magistrate Fanning seeks to maintain a balance between the authority of the court and the 

person by making court processes accessible to the person and/or other relevant people. 

There are a number of communication techniques used by Magistrate Fanning and the other 

magistrates that are part of a therapeutic approach to cases and also aimed at promoting 

procedural justice. As noted above, the emphasis is on techniques that promote two-way 

communication between the court and people appearing before it. These are: 

Communicating Directly with the Person Appearing Before Court  

The first technique is to communicate directly with the person appearing before the court 

rather than only with or through the person’s legal practitioner. This accords a person 

respect, shows that the judicial officer is focused on the case and humanises the experience 

of being in court. The communication style used should be adapted to the ability to 

communicate of each person appearing before the court. Cultural differences,16 English 

language difficulties and the need for an interpreter, in addition to the level of oral 

competency,17 should all be taken into account. 

Practice 

Communicating directly with the person appearing before the court is a technique used by 

Magistrate Fanning in almost every case. Even where the person is legally represented 

Magistrate Fanning will acknowledge the person appearing before the court as well as their 

legal practitioner. Magistrate Fanning generally refers to the accused person by their 

surname ‘Mr or Ms Smith’, rather than referring to the person as ‘the defendant’ or 

‘accused’ or by using the person’s first name, which may not indicate respect to the person.  

Magistrate Fanning shows interest in the person’s wellbeing by inquiring after his or her 

welfare. In his experience, speaking directly with the person is likely to have a more positive 

impact on the person than talking ‘at’ or lecturing them in court.  

                                                           
16 M. S. King, Solution-Focused Judging Bench Book (Australasian Institute of Judicial Administration 
and Legal Services Board of Victoria, Melbourne, 2009), 124, available at 

http://www.aija.org.au/Solution%20Focused%20BB/SFJ%20BB.pdf. 
17 See L. Bartels and K. Richards, ‘Talking the Talk: Therapeutic Jurisprudence and Oral Competence’ 
(2013) 38(1) Alternative Law Journal 31. 

http://www.aija.org.au/Solution%20Focused%20BB/SFJ%20BB.pdf
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Magistrate Pauline Spencer also seeks to communicate directly with people appearing 

before the court, particularly at the end of the plea to ensure they feel part of the process. 

Another simple technique suggested by Magistrate Spencer is to make eye contact with all 

people appearing in court because they may be scared or concerned about what is to 

happen. Magistrate Spencer’s practice is to ask the legal representative to indicate to her 

their client and anyone accompanying them, such as family or support workers. After being 

introduced, Magistrate Spencer ensures that the accused person can see her and is not 

sitting directly behind their lawyer.  

Magistrate Cathy Lamble noted that sometimes lawyers are reluctant to allow their client a 

voice in the proceedings and may not be comfortable when the magistrate talks directly to 

the accused person. Magistrate Lamble suggests that in these instances it is worthwhile 

building a relationship of trust with legal practitioners so that they know the magistrate will 

do their best, when communicating directly with the accused person, to stop them saying 

anything prejudicial and will ensure that the less formal process does not compromise the 

integrity of the justice process.  

An approach used by Magistrate Sue Wakeling when sentencing is to indicate to the legal 

representative that she wishes to speak to their client or the client’s family directly about 

the detail of the proposed sentence to gain more information. Magistrate Wakeling then has 

a conversation with the person about conditions she might intend to attach to a community 

correction order (CCO). She may, for example, ask the person about their work situation. In 

Magistrate Wakeling’s opinion, asking such questions gives the person a voice and allows 

her to interact with the person in a controlled way. 

In contrast, Magistrate Duncan Reynolds generally does not speak directly with the accused 

or the bail applicant as a primary course. However, when it comes to sentencing or if there is 

a grant of bail, he speaks directly to and engages with the accused. 

Explaining Court Orders and Processes 

Explaining court orders and processes in plain English and language that can be understood 

by all encourages understanding and a more user-friendly court system.  

Practice 

Magistrate Fanning seeks to explain all court orders and processes to the complainant or 

accused person. This may be seen as common courtesy, but it also helps to highlight the 

person’s responsibility to follow the court order and enables Magistrate Fanning to gain a 
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commitment from people to comply with court processes. The practice of Deputy Chief 

Magistrate Jelena Popovic is similar. She addresses her comments regarding bail conditions, 

refusal of bail or sentencing directly to the person and tries to instil in them recognition of 

their accountability to the community. She seeks to foster an understanding of what is 

expected of them and makes clear that they are in a court of law and her expectations of 

their behaviour.  

In Magistrate Fanning’s opinion, providing an explanation of what is happening throughout 

the court process also ensures that all people present in the courtroom understand what 

has occurred or is going to happen. Some people appearing before the court have low 

literacy skills, so explaining court orders is important in those cases.18  

Magistrate Wakeling addresses sentencing comments directly to the person appearing 

before the court and explains the conditions of the order, and then she  asks the person if 

they have any questions and responds to the questions directly. 

Using a Less Formal Approach in Court 

Using a less formal approach in court serves to humanise the court experience, making the 

process more accessible and engendering a feeling of inclusiveness.  

Practice 

The approach taken in proceedings at the NJC can be described as ‘less formal’, rather than 

‘informal’. A level of formality is maintained in all court proceedings, with the result that in 

many respects they reflect those of any other Magistrates’ Court. However, the techniques 

used by Magistrate Fanning and the collaborative atmosphere at the NJC helps to create a 

less formal atmosphere. The layout of the courtroom and its many windows help as well.   

Magistrate Fanning’s less formal approach involves the accused person sitting at the bar 

table next to their legal practitioner if they are not in custody. He also takes a flexible 

approach to standing matters down, when necessary, to enable the person appearing before 

the court to speak to a lawyer, or other person, and to give them time to resolve any 

outstanding issues on the day rather than having to come back to court at another time. For 

example, a person may plead guilty upon arriving at court for the first mention hearing, but 

a medical report from his or her medical practitioner that is relevant to the plea may not 

have been sent to the court as expected. In this instance, the matter would be stood down 

                                                           
18 See S. Goldberg, Judging for the 21st Century: A Problem-solving Approach (National Judicial 
Institute, Ottawa, 2005), 16–17, for discussion of literacy in the courtroom.  
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to enable the person or their lawyer to get the report so the plea hearing can continue. 

Dealing with the matter in such a way can alleviate the stress involved in having to come 

back to court on another day and result in a more efficient use of court time. 

Giving People an Opportunity to Address the Court 

Providing people with an opportunity to address the court about their case and personal 

circumstances not only humanises the experience but provides people with a voice and 

accords them dignity and respect. Appearing before a magistrate who listens and focuses on 

the case at hand can help a person appearing before the court feel like they have been 

heard and are part of the process. 

Practice 

Magistrate Fanning provides the accused with an opportunity to speak directly to the court 

if they wish after hearing from the police prosecutor and the person’s legal practitioner. In 

Magistrate Fanning’s experience, people respond well when given the opportunity to speak, 

even if they do not take it. Further, allowing people to speak can ensure they are not 

disenfranchised from their case and provides an insight into their life and the ultimate 

outcome is likely to better reflect what they have said to the court. During the panel 

discussion, Deputy Chief Magistrate Popovic agreed with these propositions and said that it 

is important to make people feel as comfortable as possible even though they are in court 

and to ensure that they have a voice in the proceedings.  

In Magistrate Fanning’s opinion, allowing a person to speak for themselves provides 

opportunities for the magistrate to engage with the person and sets the scene for future 

engagement that might occur under a deferred sentence or judicial case monitoring under a 

CCO. The primary goal of this approach is not to develop a ‘relationship’ with the accused, 

although this may occur incidentally. However, a risk arising from inviting people to address 

the court is that they may say something not in their best interests. In this instance, it is 

important that the magistrate does not act punitively against the person. Magistrates are 

more likely to receive extraneous information by giving people the opportunity to address 

the court, but in the opinion of Magistrate Fanning, the benefits of allowing a person to 

address the court outweigh the risk. 

Deputy Chief Magistrate Popovic issues a note of caution during the panel discussion about 

the degree to which a case is discussed in front of people in a busy list. While she is an 

advocate of the therapeutic jurisprudential treatment of all offenders in mainstream courts, 
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she suggests that it is important to be mindful of discussing personal matters in a crowded 

courtroom. There might be times when the magistrate would like to engage but needs to be 

mindful of a person’s privacy. 

Engaging with Treatment and Service Providers  

The following points highlight ways in which to encourage engagement between the court 

and treatment and service providers. 

Facilitating the Relationship between the Person Appearing Before the Court 
and Treatment and Service Providers 

The aim of the therapeutic jurisprudence approach is to facilitate the relationship between 

the person appearing before the court and treatment and service providers rather than the 

court engaging in a therapeutic or counselling relationship with the person. The court can 

play an important role in understanding, reinforcing and maintaining the therapeutic 

relationship between the person appearing before the court and treatment professionals. 

Practice 

Magistrate Fanning seeks to encourage the person appearing before the court to maintain 

engagement with the professionals with whom they are in a therapeutic relationship. Cases 

may arise where the person has a connection with services, but the relationship is 

problematic, there is inconsistent engagement or the person has lost touch. In the case of 

the first scenario, the court might either encourage the person to re-engage with the service 

or refer them to a new service. In the case of the second scenario, the court might reconnect 

the person with the service and then reinforce and maintain the re-established relationship. 

The goal in this regard is to strengthen the association and engagement between the person 

appearing before the court with the services so that the relationship continues after the 

involvement of the court ceases. 

Magistrate Fanning will always try to ascertain if any treatment plans are in place and obtain 

information about who is in charge of case-managing a person, particularly where there are 

multiple treatment or support people involved. When referring people to new services, 

familiarity with the availability and capacity of local treatment and support agencies and 

knowledge of what can be provided are important.  

It is Magistrate Spencer’s practice to ask service providers who are in court in relation to a 

particular person what they need to be able to help the person and what their expectations 

are. The response might be that they need the person to come to their appointments on 
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time or to call if running late. Such a conversation between the court and the service 

provider builds expectations and accountability, so that people appearing before the court 

are clear about their obligations and the need to show respect to the people assisting them. 

The aim is to encourage the notion that the person is a a citizen and part of the community, 

not just an offender. Magistrate Spencer thereby uses the authority of the court to build up 

the relationship between the person and the service provider.  

Deputy Chief Magistrate Popovic suggests that one of the main skills of a judicial officer 

using the therapeutic jurisprudence approach is to facilitate what happens in the courtroom, 

not just to be the judicial officer sitting on high but to enable conversations and the 

development of each case. She suggests that it is also important to give the police and 

prosecution a voice and role in this process. 

Improving Communication with Treatment and Service Providers 

Traditionally, courts have had limited involvement with treatment and service providers. 

However, the rise of therapeutic approaches has seen providers come to court to engage 

with the court about their clients. The providers may know little about the court or its 

processes and may be nervous about being in court. The magistrate can use communication 

techniques to encourage the cooperation and engagement of treatment and service 

providers such as talking directly with them while they are sitting in the body of the court, 

explaining court processes and decisions clearly and asking them to talk about their client 

and their agency to engender mutual understanding. 

Practice 

Magistrate Fanning’s practice is to talk to a range of people in the body of the court, 

including service providers who may be present. Inviting agencies or workers to talk about 

their client enables the court to get a better understanding of them and what they offer. 

Magistrate Fanning seeks to elicit the cooperation and engagement of the agency or worker 

and moves them from the position of just advocating on behalf of the client to a meaningful 

engagement with the court. 

Magistrate Fanning regularly talks directly to support workers, such as from the Australian 

Community Support Organisation (ACSO), Royal District Nursing Service or drug and alcohol 

workers, without requiring them to enter the witness box. In the past, it was usual practice 

for a social worker or other support person to go into the witness box, but now many 

magistrates will talk to these people in the body of the court. This saves court time and is 
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less intimidating for the provider. However, if the prosecution or defence lawyer wishes to 

cross-examine the support worker, then they will be required to be sworn in to give 

evidence. 

It is the experience of Magistrate Fanning at the NJC that the benefit of communicating 

directly with treatment and service providers is that they are generally open to being helpful 

to the court and to the outcome of the case, as well as being in a position to advocate for 

their client. While service providers may be reluctant to appear in court, it can be beneficial 

not only for the court but also for the accused person to have them attend. When the court 

welcomes a service and shows that the service’s contribution is valued, its workers will 

hopefully overcome their reservations about appearing in court. In line with this approach, 

Magistrate Wakeling identifies relevant service providers to a case in the courtroom and 

acknowledges their presence. Further, when sentencing, she acknowledges the contribution 

of the service provider to her understanding of the person’s situation and also the important 

role they will play in the plan arising out of the sentence. 

Developing Good Relationships with Treatment and Service Providers 

Developing a good working relationship between the court and treatment and service 

providers requires mutual respect. Therefore, the court does not seek to tell treatment or 

service providers how to do their job, but rather understands and respects the work they do 

with their clients. In order to develop mutual understanding of the roles played and to 

develop strong relationships with treatment and service providers, it may be necessary for 

the court to hold meeting with such groups or perform outreach. 

Practice 

When working with treatment and service providers Magistrate Fanning sets the framework 

within which the workers do their job, without telling them how to do it. Applying principles 

of procedural justice, Magistrate Fanning listens to and respects what the worker says to the 

court. In his view, service providers (and the accused person) are more likely to work with 

the court in these circumstances. 

In Magistrate Fanning’s experience, some community agencies may try to protect their 

client from the court or present them in the best possible light, which is not helpful to the 

court and may in fact act against the accused person. By seeking to connect with service 

providers outside court to develop an understanding of their role, the court can overcome 

this position and encourage service providers to work with the court.   



 14 

There are benefits of developing a positive relationship between the court and service 

providers. For example, service providers will be more willing to work with and assist the 

court. In order to develop connections with agencies out of court, outreach may be 

necessary. Magistrate Fanning has performed outreach at the NJC by holding meetings with 

service providers or attending meetings of community groups. Umbrella groups may be able 

to facilitate this process. Many things can flow from performing outreach. Magistrates may 

even decide to bring other court staff member to these meetings. When talking to 

community groups about sentencing, it can assist the magistrate to have that another 

person chair the meeting.  
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