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I.

Introduction

The Castan Centre for Human Rights Law (‘Castan Centre’) welcomes Engage Victoria’s consultation
on the Ten-year Social and Affordable Housing Strategy for Victoria.
The Castan Centre, based in the Faculty of Law at Monash University in Australia, is a research centre
which aims to use its human rights expertise to create a more just world where human rights are
respected and protected, allowing people to pursue their lives in freedom and with dignity. The Castan
Centre has conducted extensive research into the intersection of housing and human rights in
Australia, including most recently in submissions to the both the federal and Victorian Government
enquiries into homelessness, and a recent book chapter on human rights and homelessness, due to be
released later this year. It is on the basis of this research, and with a strong focus on international
human rights law, that we make this submission.
We recognise that the key objective of the Victorian Government throughout the course of this
consultation is to determine what actions they should take to ensure that they seek,
hear and respond to the people who need and use social and affordable housing.
The Castan Centre submits that the best way to guarantee such an outcome is to ensure that policy
and law on housing is firmly centred in human rights, as they appear under the Victorian Charter of
Rights and Responsibilities (‘Victorian Charter’),1 and international human rights legal instruments,
including notably the International Covenant on Economic, Social and Cultural Rights (‘ICESCR’) which
contains within it the right to adequate housing as part of the right to the highest attainable standard
of living.2
Part II of this submission will provide a brief overview or the right to adequate housing, as it appears
under ICESCR and has been clarified by the Committee on Economic, Social and Cultural Rights
(‘CESCR’) which oversees implementation of this Covenant.\Part III of this submission will then seek
to address Engage Victoria’s questions regarding ‘pathways’ to housing, ‘communities’, ‘growth’ and
finally ‘partnerships and engagement’.
2. RIGHT TO HOUSING
As briefly noted above, the ICESCR provides for a right to adequate housing. Art 11 of the Covenant
states in particular the following:
‘States parties to the present Covenant recognize the right of everyone to an adequate standard of
living for himself and his family, including…housing and to the continuous improvement of living
conditions’.3
It has been made clear by CESCR that this right should be interpreted broadly and should be
understood to mean more than just shelter,4 or ‘four walls and a roof’.5 Instead, the Committee has
emphasised that the right to adequate housing seeks to protect a person’s ability to ‘live somewhere
in security, peace and dignity’.6
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The protections afforded by the right to adequate housing necessarily turn on the meaning ‘adequate’.
The Committee has recognised that adequacy is broadly determined by social, economic, climatic,
ecological and various other factors.7 They have however made clear that at a minimum, adequate
housing requires the following qualities, known as the ‘minimum core’ obligations:8
a) Security of tenure: occupants are guaranteed legal protection against forced evictions,
harassment and other threats to tenure.
b) Availability of services, materials, facilities, infrastructure: occupants have safe
drinking water, adequate sanitation, energy, heating, lighting, food storage and waste disposal.
c) Affordability: cost of housing must not compromise occupant’s enjoyment of other human
rights. Housing costs must therefore be commensurate with income levels.
d) Habitability: occupants enjoy physical safety, adequate space and protection from the
elements.
e) Accessibility: housing must be appropriate to the specific needs of marginalised groups.
f) Location: housing must not serve as an obstacle to employment opportunities, healthcare
services, schools, childcare centres, social facilities etc.
g) Cultural adequacy: housing must allow for the expression of cultural identity
Notably, the right to adequate housing is not an absolute right. Any limitations on the right must
however be determined by law, compatible with the very nature of the rights, and only be for the
purpose of ‘promoting general welfare in a democratic society’.9 The above ‘minimum core’
requirements must still be fulfilled notwithstanding limitations.
The Maastricht Guidelines on Violations of Economic, Social and Cultural Rights provide further clarity on
Australia’s basic legal obligations with regard to economic, social and cultural rights (‘ESC rights’). The
Guidelines make clear that States must ‘respect’ rights (i.e. refrain from interfering with their
enjoyment); ‘protect’ rights (i.e. prevent violations of rights by third parties); and ‘fulfil’ rights (i.e. take
appropriate legislative, administrative, budgetary, judicial and other measures to advance the
realisation of rights).10 CESCR has further indicated that States must satisfy the minimum core
obligations of a given right and take steps, to the maximum of available resources, to progressively
realise that right.11 The Committee has mandated in particular the adoption of a national housing
strategy with clear targets and an appropriate timeframe to ensure the right to adequate housing.12 ,
while the Victorian Government itself is not legally obligated under international law to ensure the
right to adequate housing (it is the Commonwealth which bears this responsibility under ICESCR),
inaction by Victoria on this issue places Australia in breach of its obligations under international law.13
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Consistently with Australia’s obligations under ICESCR, the Victorian Government should therefore
take steps to progressively realise the right to adequate housing through measures such as strategic
law and policy that ensures adequate infrastructure, and the appropriate resources and services to
ensure housing is affordable, accessible, habitable, culturally adequate and provides security of tenure.14
The provisions of the Victorian Charter, especially the right to be free of arbitrary interference with
one’s home in s 13, contribute to realising the right to housing but do not go that far. That is why the
Castan Centre has promoted, and promotes here, inclusion of the right to housing and other ESC
rights expressly in the Charter. It should also be noted that there are several other rights which are
impacted by homelessness and inadequate housing, including the rights to health; life, liberty and
security of a person; privacy; equality and non-discrimination. Detailed consideration of these rights is
however beyond the scope of the present submission.
3. A RIGHTS-BASED TEN-YEAR HOUSING STRATEGY
This section will seek to address the following questions contained in Engage Victoria’s discussion
paper on the strategy:
1. ‘What actions will enable people to access social housing, sustain their tenancies, and move between
different housing options as their needs change?’
2. What are the most important features of affordable housing? (i.e., price, location, security of tenure,
access to transport or daily amenities, connection to support services etc.)
3. What actions will support people to find and obtain an affordable home?
4. What actions will strengthen social and affordable housing communities?
5. What actions will enable and deliver growth in social housing?
6. What do we need to do to ensure housing supply meets the needs of people with specific support and
housing needs?
7. What do we need to do to enable a well-functioning affordable housing system that provides rental
and home ownership opportunities for those that need them?
8. How do we strengthen our partnership approach to build a stronger and more effective social and
affordable housing system?
This submission maintains that the Victorian Government can best address the above questions by
adopting a rights-based approach to social and affordable housing. This section recommends in
particular that the Victorian Government do so by (a) enshrining the right to housing in the Victorian
Charter; (b) designing, developing and implementing a housing strategy in accordance with UN
standards and guidance; (c) addressing the issue of housing discrimination; (d) increasing investment in
adequate social housing; and (e) increasing support for persons experiencing homelessness. These
recommendations will be examined in further detail as follows.
(a) Enshrine a Right to Housing in the Charter
The first important step that must be taken to ensure a rights-based housing strategy is to enshrine a
right to housing in the Victorian Charter. To do so would have both symbolic and practical implications.
14
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As to the symbolic effect of including the right to housing in the Charter, this would demonstrate to
the Victorian people that the right ‘is so important that it ought to be enshrined in law’ - not just at an
international level, but in Victoria’s own statutes.15 This has the potential to catalyse a significant shift
in existing cultural and societal perceptions of housing and homelessness in the state. These
perceptions, which presently conceptualise housing as a commodity rather than a right, and perpetuate
problematic stereotypes about persons experiencing homelessness,16 have exacerbated the housing
crisis in the state, and led to housing discrimination.17 The inclusion of a right to housing in Victorian
law would work to dismantle these preconceived notions, with flow on improvements to housing
policy, and the delivery of housing services. This is the experience in Scotland, where the inclusion of
the right to housing has been found to have improved the attitudes of housing service providers, as
well as the operation and quality of housing services.18
At a practical level, the inclusion of the right to housing in the Charter would also serve to ensure
that the Victorian Government takes the right (and by extension the central qualities of adequate
housing) into consideration in the development of housing policies, and in the exercise of its discretion
on the issues of housing.19 Notably, the Victorian Legislative Council Legal and Social Issues Committee
(‘LSIC’) in 2021 endorsed this view, stating that ‘the addition of the right to housing to the Charter of
Human Rights and Responsibilities Act 2006 (Vic) would contribute to the consideration of the right to
housing in future policy and legislative decisions’.20 This is an important starting point because housing
policy is at the root of various other housing-related concerns in Victoria,21 such as the shortage of
public housing stock, the poor quality of existing public housing and the lack of funding and resources
to develop and increase housing stock. To incorporate consideration of the right to housing at the
top-level of policy and law making would go on to have positive trickle-down impacts on the housing
sector and general public.
A third potential benefit of enshrining the right to housing in the Charter is that public housing
providers (and potentially even community housing providers),22 as ‘public authorities’ within the
meaning of s 4 of the Victorian Charter, would also be bound to ensure the adequacy of housing.23
Accordingly, these providers would be required to ensure that social housing is accessible and
affordable to all persons seeking it (including marginalised and vulnerable groups) and that public
housing tenants have security of tenure. In addition, providers would need to ensure that housing
provides physical safety, space and protection from the elements; is equipped with basic facilities such
15
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as water, energy, heat, food storage and sanitation; is not cut off from key opportunities, facilities and
services; and is culturally appropriate. At present, it is clear that these basic requirements are simply
not being fulfilled. There are reports of thousands-long waitlists for social housing,24 overcrowding,25
inadequate ventilation and protection from the extreme heat and cool weather,26 and the absence of
culturally appropriate delivery of services to public housing tenants in Victoria.27 Creating an
enforceable right to housing would address these outstanding issues ‘on the ground’ and serve to
increase access to housing and enable tenants to sustain their tenancies in the longer-term.
(b) Adopt a rights-based housing strategy
The next step is to design, develop and implement a ‘rights-based’ housing strategy. The UN has
provided important guidance on what such a strategy would entail. 28 Whilst UN guidance to date has
focused on the qualities of national housing strategies, key recommendations made by the former UN
Special Rapporteur on the right to adequate housing, Leilani Farha (‘former Special Rapporteur’)
remain relevant to the present discussion.
As a starting point, former Special Rapporteur has emphasised that housing strategies should be based
on a vision of structural change that is required over time’.29 This means that strategies should seek
to provide housing, as well as address the gaps and inequalities that have served as barriers to housing
within communities. 30
Strategies should be firmly grounded in a legal basis, meaning that they should recognise the right
to adequate housing as it is guaranteed under international law, and provide avenues for effective
remedies.31This includes laying out protections against forced evictions, and clear steps for
compensation, restitution and rehabilitation for displacement where such evictions occur.32 In addition,
strategies should set legal standards for compliance with the right to adequate housing, including
immediate obligations (i.e. minimum core obligations) and those which require continuous future
action (i.e. progressive realisation obligations’).
Strategies should also work to prioritise those most in need, in particular by identifying groups
in need of support and addressing barriers to accessing housing and the exercise of basic rights. For
24
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example, persons experiencing homelessness are one such group. Housing strategies should therefore
allocate the maximum of available resources to eliminate homelessness as a priority. 33 An important
aspect of this requirement is that strategies should both seek to address the underlying structural
causes of homelessness, as well as the symptoms. 34
Strategies should be comprehensive, which is to say they should include all key features of
adequate housing as defined under international law, and targeted measures to address them. 35
Example measures suggested by the former Special Rapporteur include rent regulation, housing
subsidies, and the setting of standards for construction and occupation of residential facilities.36
Strategies should also be whole of government, meaning that they should contain shared
responsibilities for all relevant levels of government and their agencies, as well as engage others from
the private, financial and philanthropic sectors, including landlords, the construction industry, housing
developers and others. 37
Strategies should also ensure ‘rights-based participation’. This refers to the need to involve
persons who have experienced housing disadvantage and homelessness in every stage, from design
and development of strategies, through to implementation, through to monitoring and
evaluation.38This is achievable by way of establishing housing councils, commissions, committees and
advisory panels. Importantly, consultations (such as the present one) are not sufficient to ensure rightsbased participation, because while they involve input from various groups, they leave critical decisionmaking solely in the hands of the government.39 Instead, rights-based participation requires rightsholders and the community to lead strategies by sharing their insights on what is lacking and is needed,
and government should then respond accordingly.40 Importantly, rights-based strategies should ensure
the empowerment and inclusion of vulnerable groups.41
Furthermore, strategies should ensure accountable budgeting. By this the former Special
Rapporteur refers to the need to allocate reasonable and adequate resources to respecting, protecting
and fulfilling the right to adequate housing. 42 Notably, governments must comply with the standards
set out in ICESCR, which require them to utilise the ‘maximum of available resources’ and ‘all
appropriate means’ to realise the right to adequate housing.43 Strategies should also contain
reasonable and achievable goals and timelines, which reflect the urgency of respecting
rights, and recognise the severe consequences of failing to do so.44 According to the UN Office of the
High Commissioner for Human Rights, strategies should contain information on what is deliverable
and when, the results of such measures, and assessments of impact on vulnerable groups. 45
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The former Special Rapporteur has also called for housing strategies to provide mechanisms for
accountability. 46 These mechanisms need to ensure the effective implementation and monitoring
of frameworks, identify issues and hold actors accountable to their obligations.47 This can take the
form of a designated monitoring body, such as an ombudsman who can provide independent oversight
on developments and compliance.48 Housing strategies should also seek to ensure access to justice
for those denied adequate housing. 49 This encompasses access to legal assistance, and pathways to
make claims through ombudsman offices, councils, housing advocates or similar bodies. Finally, housing
strategies should involve and guide the private sector, including landlords, housing
developers, construction companies and others, who should be educated on human rights and the
right to adequate housing in particular.50
(c) Address Housing Discrimination
In addition to the above, Victoria’s ten-year housing strategy must also encompass specific measures
to address and prevent housing discrimination. At present, it is clear that social housing tenants,
LGTBQIA+ persons, women and children, persons experiencing homelessness and other vulnerable
groups are subject to both direct and discrimination which can impact on their ability to access housing,
sustain their tenancies or transition into appropriate housing as their needs change. For example, the
Victorian Equal Opportunity and Human Rights Commission (‘VEOHRC’) in 2012 released a report
which revealed that some Victorians have experienced discrimination in the private rental market on
the basis of race, disability or having children.51 More recently still, both the Council to Homeless
Persons and the Federation of Victorian Legal Centres have indicated that persons experiencing mental
illness have experienced barriers to accessing both private rentals and public housing.52 The Victorian
LSIC has also recognised that stigma and discrimination also impact on persons experiencing
homelessness, those with a criminal record, low-income young persons with no rental history, older
persons, Aboriginal Victorians and those from culturally and linguistically diverse (‘CALD’)
communities.53
Existing anti-discrimination protections are not adequate to address housing discrimination. As
identified by the VEOHRC for example, proving discriminatory treatment is challenging as rental agents
typically provide other reasons for the denial of rental applications.54 In addition, current ‘protected
characteristics’ are limited (i.e., race, disability, age and sex etc) and should be extended to also cover
other relevant grounds such as socio-economic status, including homelessness.
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We particularly wish to emphasise the need to adopt a gender perspective when formulating and
implementing housing policy and strategy. It is well known that women experiencing family violence
have particular housing needs and are vulnerable to homelessness. The actions and resources
necessary to address these needs and prevent homelessness are not sufficiently identified by general
approaches. Likewise, it is well known that LGTBQI+ persons suffer particular kinds of discrimination
when trying to access housing and homelessness services. Their particular needs and vulnerabilities
are also not sufficiently identified by general approached.
Victoria’s housing strategy should seek to address these gaps in protections and include additional
measures such as training real estate agents and educating the broader public to ensure that vulnerable
persons, including the homeless are not subject to housing discrimination.55
(d) Increase Investment in Adequate Social Housing
Victoria is currently facing a severe shortage of adequate and affordable housing. In 2017, the Victorian
Parliament recognised that only 2.8% of rental properties in the State were considered to be
‘affordable’ to low-income individuals and those dependent on income support. In 2020, affordability
is estimated to be even lower, at only 2%.56The Australian Productivity Commission’s 2019 report on
Government Service has made clear that Victoria has less social housing available than it did a decade
ago years ago.57 This is, in part, due to the transfer of public housing to the private sector, which has
occurred at a greater rate in Victoria than in other states and territories.58
The scarcity of social housing in Victoria is exacerbated by the sheer volume of housing applicants,
which exceeds the number of available dwellings.59 Indeed most recent estimates indicate that that
there are almost 50,000 applicants on the Victorian Housing Register awaiting social housing, over
50% of which qualify for ‘priority access’.60 This has placed considerable strain on crisis and emergency
accommodation providers and support services.61 The issue has been further complicated by the
general tendency for tenants to remain longer in social housing once they have obtained it, in large
part due to the unaffordability of private rentals.62
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We commend the Victorian Government’s decision to increase investment in social housing in the
wake of COVID-19.63 This is an important first step towards addressing the present housing crisis.
We note however that this investment, which is expected to generate over 12,000 new homes, is by
itself insufficient. While the availability of social dwellings is set to increase to approximately 3.5% of
all Victorian housing, this proportion is still significantly lower than the national average, which is 4.2%
of all housing.64 Further, the investment will need to be accompanied by transparency in decisionmaking, the clear identification of funding streams and agencies responsible for oversight and
implementation, clear time frames within which objectives are sought to be achieved, among various
other measures.65 In addition, decisions should be made in consultation with persons impacted by
housing policies, including persons experiencing homelessness, public housing tenants and related
advocacy groups.
The increased availability of social housing, and affordable low-cost homes will ensure access to
housing and allow for tenants (both social and private) to better sustain their tenancies longer term.
The availability of such housing will also provide pathways for vulnerable persons to transition out of
crisis and emergency accommodation.
(e) Increase support for persons experiencing homelessness
Victoria has historically failed to provide adequate support for persons experiencing homelessness,
with insufficient funding and resources dedicated to address the issue.66 While the COVID-19 saw
positive changes, including the temporary housing of some 2000 persons experiencing homelessness
in hotel accommodation,67 and $6 million in funding dedicated to homelessness support organisations,
these efforts need to be continued and made sustainable throughout the remainder of the pandemic
and beyond.68
As the Government looks to implement ‘exit plans’ for persons housed in temporary hotel
accommodation, it is necessary to ensure that all persons are provided with viable pathways to longerterm accommodation, and that alternative housing options satisfy the core minimum requirements for
adequate housing. Reports have however emerged that indicate that a numerous people housed in
temporary accommodation during the height of the pandemic have not been assisted into longer-term
tenancies.69 Furthermore, other reports indicate that individuals are being offered poor quality or
63
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otherwise inappropriate alternative housing options (i.e., certain private rooming houses), and that
hotel accommodation is being terminated even where persons decline to transfer to such
environments.70 The quality of such alternative options has long been criticised, with many private
rooming houses being labelled ‘unsafe’ with ‘appalling conditions’.71
The above concerns showcase that a failure to properly plan and dedicate resources to this issue in
the long term will see Victoria regress from its important developments post-pandemic. The ten-year
strategy should therefore seek to ensure that persons experiencing homelessness are providing
ongoing supports as long as they need it. Beyond greater investment to develop new social housing,
the Victorian Government should also work to review and improve existing housing and longer-term
accommodation options such as private rooming houses to ensure that they are of acceptable quality.
Finally, persons experiencing homelessness should not be denied agency in decision-making around
transfers to longer-term accommodation and should be free to decline inappropriate accommodation
without fear of returning to rough sleeping.
4. CONCLUSION
The above submission has sought to demonstrate that the Victorian Government should adopt a
rights-based approach in its Ten-year Social and Affordable Housing Strategy. Doing so would be in
compliance with established obligations and standards set out in international human rights law. These
obligations and standards provide clear and achievable guidance on measures to respect, protect and
fulfil the right to housing. In addition, we have recommended that the strategy contain specific
measures to specifically address housing discrimination, increase investment in social housing, and
increase support for persons experiencing homelessness. These issues have, to date, undermined the
enjoyment of the right to adequate housing in Victoria, and warrant targeted attention over the next
decade.
By adopting the above approach, we believe that the Victorian Government can address both the
structural causes of issues such as housing unaffordability and homelessness. The Castan Centre
would be very pleased to continue to provide their human rights expertise to assist in the further
development of such strategy, or other initiatives relating to housing and homelessness in Victoria.
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