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Just as the recent controversies in the 
Solomon Islands were unfolding, Dr 
Shaista Shameem visited Melbourne to 
deliver the Castan Centre Annual Lec-
ture on current human rights issues in 
the South Pacific.   

Dr Shameem, the ground breaking 
Director of the Fiji Human Rights 
Commission, delivered a topical, 
thought provoking and challenging 
speech to a large crowd at the Mel-

bourne Town Hall in early October.  
She referred to the recent problems in 
East Timor, but saved her most pre-
scient comments for the state of the 
relationship between Australia and the 
Pacific nations, arguing that there 
needs to be a rethink of the symbols 
of domination that Australia often uses 
in the region.   

In addition to her role with the Human 
Rights Commission, in 2004 Dr 

Shameem was appointed United Na-
tions Special Rapporteur on the use of 
mercenaries as a means of impeding 
the exercise of the right of peoples to 
self-determination.  

Dr Shameem was also appointed to 
the UN Commission of Experts, which 
reviewed the judicial processes for 
cases related to the violations of hu-
man rights in Timor-Leste in 1999.  

Dr Shameem holds a Ph.D. in Sociol-
ogy and Social Anthropology, a Mas-
ters of Law from the University of 
Waikato and an LLB from the Univer-
sity of Auckland. To date this has in-
cluded her work as a  journalist, a law-
yer and a sociology lecturer at the 
University of Waikato.  

Dr Shameem’s lecture was sponsored by 
Mallesons Stephens Jacques. A full report is 
at page 6.  

The Castan Centre was established 
by the Monash University Law 
School in 2000 as an independent, 
non-profit organisation committed 
to the protection and promotion of 
human rights.  

Through research and public edu-
cation, the Centre generates inno-
vative theoretical and practical ap-
proaches to understanding and 
implementing international and 
domestic human rights law. 

NEWSLETTER 

Dr Shameem (centre) with  Professor Sarah Joseph, Director of the 
Castan Centre (left) and Ros Grady from Mallesons (right). 
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Bringing Dark Acts Into The Light 
The Castan Centre has recently com-
pleted a handbook for the World Or-
ganisation Against Torture (OMCT) 
which will help to further the fight to 
eradicate torture around the world. 
The handbook is part of a four-volume 
series being published by OMCT to 
assist individuals and non government 
organisations with the process of 
bringing acts of torture into the light.  
 
Seeking Remedies for Torture Victims: A 
Handbook on the Individual Complaints 
Procedures of the UN Treaty  
Bodies (Volume 4) has been co- 
authored by the Director of the Cas-
tan Centre, Professor Sarah Joseph, 

Carin Benninger-Budel and Castan 
Centre research assistants Katie 
Mitchell and Linda Gyorki. The book 
includes a foreword by Manfred 
Nowak, United Nations Special Rap-
porteur on Torture, and has been 
translated into French, Spanish, Arabic 
& Russian.  It will be launched in Ge-
neva in November 2006. 

The handbook seeks to empower indi-
viduals to seek justice from the Human 
Rights Committee, the Committee 
Against Torture and the Committee 
on the Elimination of Discrimination 
against Women by de-mystifying their 
processes and procedures. It includes 
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a step by step guide on how to submit 
a complaint as well as a detailed analy-
sis of the jurisprudence of both Com-
mittees.   

The current political climate has led 
some individuals to suggest that the 
practice of torture may be justified in 
certain circumstances. In such a cli-
mate, it is essential that the absolute 
prohibition on torture is enforced and 
the abhorrent nature of such acts is 
recalled.  It is hoped that the hand-
book will assist those who fight to 
uphold this principle. 

Monash University Law School, in con-
junction with The Castan Centre for 
Human Rights Law, would like to con-
gratulate Tom Ballard, winner of its 
2006 Human Writes Essay Competi-
tion. Tom’s school, Brauer College, in 
Warrnambool, was also named the 
Castan Centre for Human Rights Law 
School of Excellence for its out-
standing effort across the board.  

The competition was open to all Vic-
torian Year 11 and 12 students, who 
were asked to write on the topic “we 
have more to fear from the State than 
from terrorists.” Students were al-
lowed to argue either for or against 
the statement.  The response to the 
competition was tremendous highlight-
ing the interest young people have 
with this current and extremely con-
troversial topic.  

Tom’s thought-provoking essay con-
tended that terrorism was not a new 
phenomenon, and rather what is 
unique to terrorism in today’s age is 
not its frequency but the heightened 
sense of fear that surrounds it. He was 
presented with his $1500 prize by 
Castan Centre Associate Director, 
Paula Gerber, during the Monash Law 
School’s annual law week debate.   His 
essay was also published in The Age 
newspaper’s education supplement.          

Place-getters and recipients of special 
commendation awards were also pre-
sented with their prizes.  Second prize 
and $1000 went to James Gullaci from 
Carey Baptist Grammar School. James 
persuasively argued that legislation 
aimed at preventing terrorist activities 
was disproportionately draconian and 
was a far greater threat to contempo-
rary society and collective human 
rights than the actions of terrorists. 
 

Third prize and $500 went to Alicia 
Cheah from Genezzano College.  
Alicia explored the operations of Sin-
gapore’s Internal Security Department 
and concluded that such organisations 
could be more effective in oppressing 
civilians than dealing with terrorist 
threats. Certificates of commendation 
for their outstanding submissions were 

awarded to Jade Cleggett of Eumem-
merring College, Isabelle Lane of Lo-
reto Mandeville Hall and Nghi Kiem of 
Lowther Hall.      

The judging panel was greatly im-
pressed overall with entrants’ ability to 
explore both the specifics and gener-
alities of the topic and the manner in 
which they contrasted the effects of 
State and terrorist actions on civil lib-
erties.  They were especially buoyed 
by the great response of students from 
Mazenod College, Eumemmerring Sec-
ondary College, Carey Baptist Gram-
mar School and, of course, Brauer 
College.  

The Castan Centre, in conjunction 
with the Monash University Law 
School, would like to thank all of those 
students and schools who contributed 
to the great success of this year’s Hu-
man Writes Essay Competition. We 
hope that both students and schools 
will continue their strong commitment 
to issues of such great social impor-
tance.  
 
Tom’s essay is printed on page 10.  

 2006 Human Rights Essay Competition Highlights  Voices of the Future 

Paula Gerber, Deputy Director of the Castan 
Centre, presents the award to Tom Ballard. 
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Castan Centre News 

By Katie Mitchell 

2006 has brought a range of human 
rights issues and questions bubbling to 
the surface and the Castan Centre’s 
annual ‘Year in Review’ conference, to 
be held on December 1 at the 
Malthouse, aims to address some of 
the most pertinent ones.  

Headlining the 2006 conference are 
Malcolm Langford (below) and C Raj 
Kumar (on right). Malcolm is a human 
rights lawyer and Senior Legal Officer 
at the Centre on Housing Rights and 
Eviction in Geneva. Malcolm also acts 
as an advisor to a number of UN agen-
cies and is heavily involved in litigation 
and advocacy projects at a grass roots 
level, working with local organisations 
across the globe to further social 
rights. Malcolm will be discussing the 
extent to which human rights offer a 
coherent framework for re-shaping 
our understanding and response to the 
world water crisis.   

Mr C Raj Kumar is a law lecturer at 
City University of Hong Kong and the 
Deputy Director of the WTO Law and 
Dispute Resolution Centre. Raj is also 
a member of the Hong Kong Human 
Rights Monitor and the author of a 
research project entitled “Corruption 
and Human Rights - Promoting Trans-
parency in Governance in Hong Kong, 
Japan and India.” He will be attending 
the conference as a Holding Redlich 
Distinguished Visiting Fellow, examin-
ing the way in which corruption con-
tributes to the violation of human 

rights and exploring how corruption 
might be addressed through a human 
rights framework.  

The Australian government’s treat-
ment of asylum seekers and refugees 
continues to raise crucial human rights 
issues. Azadeh Dastyari, from the 
Monash Law Faculty, considers what 
role Australia's model of offshore 
processing plays in the growing global 
phenomena of denying territorial ac-
cess to those seeking protection. Dr 
Scott Burchill and Alex Tilman will also 
address regional issues. Dr Burchill of 
the School of International & Political 
Studies, Deakin University, asks how 
the Australian government can for-
mally acknowledge that political perse-
cution exists in West Papua yet con-
tinue to avoid the greater issue of In-
donesia’s persecution of independence 
activists there? Mr Tilman, Melbourne 
Representative of FRETLIN, will be 
exploring how justice can be achieved 
for East Timor. 

The recent enactment of the Charter 
of Human Rights and Responsibilities 
in Victoria raises significant questions 
about the role, meaning and impact of 
such Charters for communities and 
individuals, particularly in the current 
political climate.  Dr Julie Debeljak, 
Deputy Director of the Castan Cen-
tre, will examine the judicial interpre-
tative obligation under the Charter, 
considering whether this obligation will 
act to preserve parliamentary sover-

eignty and general institutional dia-
logue. And while 2006 has seen the 
enactment of this Charter of Rights 
the development of counter terrorism 
legislation has also cast a shadow over 
the protection of human rights. Asso-
ciate Professor Di Otto and Dr Joo-
Cheong Tham from the Faculty of Law 
at Melbourne University will examine 
how these counter-terrorism laws 
threaten human rights in Australia and 
to what extent they are inconsistent 
with Australia’s international legal obli-
gations. Taking up from this examina-
tion of Australia’s international legal 
obligations Paula Gerber, will address 
the vital issue of community awareness 
and knowledge of human rights. Paula 
is a Deputy Director of the Castan 
Centre and will be exploring the level 
of human rights education currently 
received by secondary school students 
and proposing ways in which we can 
ensure that young people learn about 
and understand human rights.  

The extent of influence and force ex-
erted by international law over the 
enjoyment of rights is always a hot 
human rights issue. Dr Carolyn Evans, 
Director of the Centre for Compara-
tive Constitutional Studies, University 
of Melbourne will explore the extent 
to which principles of religious free-
dom, outlined in the UN Declaration 
on Religious Freedom, can assist in 
resolving problems, such as the ero-
sion of social cohesion posed by reli-
gious hatred.  

This annual conference gives all indi-
viduals interested in human rights the 
opportunity to come together in order 
to learn, to be challenged and to ex-
change ideas and experiences. It is 
through such occasions and sharing 
that individuals and groups working for 
human rights can become more con-
nected and from which a human rights 
culture begins to grow. We invite you 
to be a part of this and hope to see  
you at the conference.  

For further details about the conference, 
including prices and registration details, 
p l e a s e  s e e  o u r  w e b s i t e  a t 
www.law.monash.edu.au/castancentre 

Reflecting on 2006: The Castan Centre’s Annual Human Rights Wrap Up 

Malcolm Langford 

C Raj Kumar 
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Navajo Nation Academic Speaks on Indigenous Leadership 
Dr Manley Begay, citizen of the Navajo 
Nation, addressed an enthusiastic 
crowd at a public lecture hosted by 
the Castan Centre in conjunction with 
the Australian Indigenous Studies Pro-
gram and the Faculty of Law at Mel-
bourne University on 23 October.  Dr 
Begay, who is Director of the Native 
Nations Institute at the Udall Center 
for Studies in Public Policy and Senior 
Lecturer in the American Indian Stud-
ies Program at the University of Ari-
zona, spoke about effective leadership 
and development in Indigenous Com-
munities.  

Dr Begay was born in Fort Defiance, 
Navajo Nation (Arizona) and raised in 
Tuba City via Wheatfields also in the 
Navajo Nation. Dr Begay received his 
doctorate at Harvard Graduate School 
of Education in 1997. He has worked 
closely with Native Nations in the US, 

First Nations and Bands in Canada, 
Aborigines in Australia, and Maoris in 
Aotearoa (New Zealand).  

In his role as a Senior Lecturer at the 
University of Arizona, Dr Begay 
teaches in the areas of nation building, 
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curriculum development and Indige-
nous education. In his extensive re-
search and consulting experience he 
has focused on projects for Native 
nations in the promotion of strong and 
effective institutions of governance and 
leadership. He is also Co-Director of 
the Harvard Project on American In-
dian Economic Development at the 
John F. Kennedy School of Govern-
ment, Harvard University.  

Dr Begay continues to serve on a vari-
ety of Committees and has worn many 
professional hats over his career, in-
cluding curriculum development spe-
cialist, researcher for a tribal college, 
and a reviewer for several major text-
book publishing and film companies  

Dr Begay’s Paper is available on the Castan 
Centre website. Details of Dr Begay’s 
speech will appear in the next newsletter. 

Castan Centre Members Speak-out Against Proposed Asylum Laws 
by Sven Edquist 

As an independent, non-partisan voice 
on human rights matters, the Castan 
Centre is often called before parlia-
mentary committees to assist mem-
bers in understanding the human rights 
implications of proposed laws.  In this 
case, the efforts of Ms Penovic and Ms 
Dastyari have helped to convince the 
Senate Legal and Constitutional Legis-
lation Committee that the proposed 
asylum laws constitute a threat to the 
human rights of asylum-seekers. 

On 26th May 2006, Penovic and Dast-
yari appeared before the Senate Legal 
and Constitutional Legislation Committee 
Inquiry into the provisions of the Migra-
tion Amendment (Designated Unauthor-
ised Arrivals) Bill 2006.  They argued 
passionately for non-enactment of the 
Bill, alarmed at its regressive nature, 
particularly in light of the amendment 
made in 2005 to the Migration Act 
1958 (Cth). In their written submis-
sion, they raised serious concerns 
about the monitoring and regulation of 
d e t e n t i o n  a r r a n g e m e n t s  i n  
offshore nations which are not parties 
to the Refugee Convention. This situa-

tion, they argued, also strongly 
brought into question Australia’s com-
pliance with a range of obligations un-
der international human rights treaties. 
Amongst these obligations were the 
prohibition on arbitrary detention and, 
in relation to the proposal to return 
children to a detention environment, 
those to a child’s development needs 
and vulnerabilities.  

The Bill’s lack of attention to Austra-
lia’s international obligation to protect 
rights concerning the highest attainable 
standard of physical and mental health, 
was of great concern. Penovic and 
Dastyari stressed in their written sub-
mission that “the mental health impact 
of long term detention and the uncer-
tainty concomitant with being denied 
protection is likely to have a devastat-
ing impact on human dignity.” The 
Committee clearly paid significant at-
tention to these concerns, citing in 
their report Penovic’s oral submission 
as follows: “I would like to reiterate 
the  acknowledged and  we l l - 
documented impact of detention on 
mental health. I am aware that DIMA is 
saying that this is not detention be-

cause these people are free to move 
around the island, but I do not think 
there is any serious, credible argument 
that can be accepted that these ar-
rangements are not detention. These 
people are subject to security checks, 
their movement is confined, they have 
a 7 pm curfew. According to UNHCR 
guidelines, this is detention. The parlia-
ment of this country has accepted that 
long-term detention has harmful men-
tal health impacts and bears upon a 
large number of human rights con-
cerning the right to health and rights 
under the Convention on the Rights of 
the Child and the International Cove-
nant on Economic, Social and Cultural 
Rights. This government recognised 
this last year in its amendment of de-
tention arrangements, and I believe 
that this legislation would be a radical 
departure from this position. It would 
cancel out all the good work that has 
been done in the last year.”     

See Parliamentary committee report at 
http://www.aph.gov.au/senate/committee/
l e g c o n _ c t t e /
migration_unauthorised_arrivals/report/
index.htm 

Dr Manley Begay 



 

Castan Centre for Human Rights Law, October 2006 5 

Castan Centre Awarded Native Title Project 

Castan Centre News 

The Castan Centre is thrilled to an-
nounce its participation in an exciting 
new program aimed at assisting Indige-
nous communities dealing with native 
title issues.  Melissa Castan, Deputy  
Director of the Castan Centre, David 
Yarrow, lecturer in the Monash law 
faculty and Richard Potok, honorary 
research fellow, have successfully ten-
dered to conduct a capacity building 
professional development program for 
the staff of Native Title Representative 
Bodies (NTRBs). 

NTRBs perform the crucial task of 
assisting native title claimants and 
holders to navigate the legal processes 
and procedures involved with making 
applications under the Native Title 
Act, as well as assisting with negotia-
tions related to Indigenous Land Use 
Agreements. 

The new project is being commis-
sioned by the Commonwealth Gov-
ernment, and is supported by the Uni-
versity of NSW, as well as the law 
faculty at Monash University. 
The Commonwealth is following up on 
a report issued by a parliamentary 

committee on Native Title, which re-
ferred to the Castan Centre Report-
completed in April 2005. 

The Committee’s report stated that 
there was a need to “increase the 
stock of knowledge” of NTRBs, and 
especially for the professional staff 
working at the representative bodies. 
The Parliamentary report also gener-
ated significant public discussion and 
attracted widespread interest amongst 
many different groups including the 
media, politicians, academics, bureau-
cratic/departmental personnel, the 
judiciary, commercial law firms and 
naturally the NTRBs themselves. 

One of the initiatives to be put in place 
by the project is a student placement 
program for NTRBs, which gives stu-
dents the opportunity to gain valuable 
first hand experience of the field, while 
also assisting the NTRBs in their daily 
operation. The program will oversee 
the creation of an induction manual to 
provide new staff with an understand-
ing of both the context in which they 
are working and the key legal and na-
tive title concepts, issues and proc-

esses. Training, development and sup-
port needs of current NTRB staff will 
also be addressed. 

In a wider context, the importance of 
familiarising the legal community with 
the work and career opportunities 
within the NTRBs is also recognised 
and the program aims to foster the 
creation of a network of people work-
ing within and connected to the work 
of the NTRBs to provide support, and 
training. 

Ms Castan said ”this is a great oppor-
tunity for the Commonwealth, the 
NTRBs and academic specialists to 
work together on improving profes-
sional development in this field”. 
 
Information on the student internship program 
is available at www.auroraprojects.com.au 

ready “actively asserting her children's 
rights, while I am considering changing 
my specialty to parent's rights!”   
 
The Centre is thrilled to welcome 
Alex into the world and extends its 
warmest congratulations to Paula and 
Lauren. 

Alex Lucinda Gerber, daughter of 
Paula Gerber (Deputy Director of the 
Castan Centre) and partner Lauren 
Costello was born on the 26th of July, 
weighing 3.4 kg and measuring 49cm. 

Although the smallest and youngest 
member of the Castan Centre, Paula  
assures us that Alex, whose name 
means ‘protector of mankind’, is al-

Jeffrey Sachs Heads Impressive Speaker Line Up for 2007 

New Human Rights Activist Joins the Castan Team 

The coming year is already shaping up 
to be very exciting for the Castan 
Centre. The focus on public education 
continues as the centre hosts a variety 
of international speakers to discuss 
aspects of their work and human rights 
issues particular to their field.  
Already on the guest list is Jeffrey 
Sachs the Director of the Earth Insti-
tute at Columbia University, deemed 
by the New York Times Magazine to 

be “the most important economist in 
the world". Bono describes Sachs as 
the “economist who can bring to life 
statistics that were, after all, lives in 
the first place. He can look up from 
the numbers and see faces through the 
spreadsheets." Professor Sachs will 
appear via video link at a breakfast 
seminar in February. Other guests 
include Jonathan Liberman, a lawyer 
who specialises in legal and policy is-

sues relating to tobacco and Sir Nigel 
Rodley. Sir Nigel was the UN Special 
Rapporteur on Torture from 1993 to 
2001 and is a  current member of the 
UN Human Rights Committee and a 
Commissioner of the International 
Commission of Jurists. He has worked 
at UN Headquarters in New York and 
was founding head of the legal office at 
the International Secretariat of Am-
nesty International.  

In other training news the Castan Cen-
tre has won a tender to provide hu-
man rights training to, and to create 
human rights training materials for the 
Equal Opportunity Commission Victo-
ria.   The training will relate to the 
recent adoption in Victoria of a Char-
ter of Rights and Responsibilities.  



 

6 Castan Centre for Human Rights Law, October 2006  

By Katie Mitchell  

Australia’s interaction in the Pacific was a central theme in 
the Castan Centre’s Annual Lecture, delivered by Dr Shaista 
Shameem.  A large crowd turned out at Melbourne Town 
Hall to hear Dr Shameem’s speech, Human Rights Challenges 
in the South Pacific Region. They were not dissapointed as the 
Director of the Fiji Human Rights Commission delivered a 
thoughtful and challenging lecture, drawing from her experi-
ence as a human rights activist, her role as the UN’s Special 
Rapporteur on mercenaries and her participation as a mem-
ber of the UN Commission of experts which reviewed the 
judicial processes in Indonesia and Timor-Leste.  

Dr Shameem opened by noting that human rights are often 
regarded suspiciously in the Pacific, being understood as a 
force which works to ‘undermine the established order – an 
order which…is composed of that hegemonic troika of tra-
ditional, church and in most if not all cases, male authoritar-
ian structure.’ For this reason, she said, ‘an imposed legal 
framework for the protection of human rights cannot by 
itself modify a society or create a new social environment.’ 

Dr Shameem then touched on the recent tensions between 
Australia and the Pacific, which have been flamed by the per-
ception that Australia’s involvement in the Solomon Islands 
has been heavy-handed. Dr Shameem stated that ‘any inter-
vention that looks as though it may have the effect of ques-
tioning the sovereignty of a nation state will probably be 
rewarded as an act of aggression, at least symbolically.’  

Continuing with the regional focus Dr Shameem then turned 
to Timor Leste, expressing regret about the recent riots and 
civil strife which have engulfed the nation. She suggested that 
the roots of this strife ‘emerg[ed] out of a crisis of confi-
dence in the ability of the state apparatus of Timor Leste to 
resolve the long-standing demand for justice by the people of 
that country.’ Dr Shameem emphasised the need for real 
justice to be delivered to the people of East Timor and la-
mented that ‘the symbols of respect for human rights and 
justice, which could have so easily and economically been 
established or continued as recommended by the Commis-
sion, were not considered to be important.’ These symbols, 
she explained, are grounded in ‘the standard minimum rules 
of justice…which supposedly we all share irrespective of 
culture, geographical location and political persuasion.’ 

Dr Shameem then posed a question for our nation, asking 
whether ‘Australians should take a closer and more analytical 

look at the region in which they are geographically placed.’ 
Noting a recent and emerging trend of ‘Australia bashing’, 
which condemns Australian interests in the Pacific as stem-
ming purely from self-interest, Dr Shameem suggested it was 
time to suggest some of the ‘improvements that can be made 
which can assist in the process of real, rather than superficial 
regional integration.’ Dr Shameem noted, for example that 
Australia’s identification as a member of the Western Euro-
pean Group at the United Nations does ‘put it at odds with 
Asian regional policy at times’ and generates ‘some suspicion 
of Australia’s interventionist agenda in the Pacific.’  

Dr Shameem also 
stressed the impor-
tance of effective 
communication to 
help create under-
standing of the differ-
ence between the 
status-based societies 
of the Pacific and 
those based on con-
tract, such as Austra-
lia. Dr Shameem sug-
gested that the con-
cept of justice could 
become a core 
shared value between 
these nations.  

Issues of security 
were also addressed 
by Dr Shameem. 
However her concern 
stemmed from regional, rather than post 9/11, issues such as 
‘economic development, population decline through out-
migration, sea level rise and the over fishing of our seas’ as 
well as ‘evidence of private soldiering in the region.’  

At the core of Dr Shameem's speech was an emphasis on 
effective communication and the value of shared understand-
ing in facilitating this communication. In the context of Aus-
tralia and the Pacific this could mean an exploration of the 
‘common ground between itself and its small island 
neighbours’ leading to an increased understanding of the 
concept of human rights. In a global sense it means ensuring 
that ‘foreign policy or commitment to regional security is 
based on premises that are authentic’. The consequences of 
failing to do this are high ‘as we fall into the trap of thinking 
either that the idea of human rights is meaningless in socie-
ties that do not have a western liberal tradition and there-
fore we should abandon the idea in favour of customary 
rights, or that the emergence of constitutional government 
has eliminated the traditional, status-based, societies of the 
past altogether.’ Referring to Timor Leste and Solomon Is-
lands, Dr Shameem reminds us that the impact of this type 
of analysis can be devastating. 

The Annual Lecture was sponsored by Mallesons Stephen Jaques. 

Straight Shooting about Australia’s Role in the Pacific 
Annual Lecture: Shaista Shameem, Director of the Fiji Human Rights Commission 

Dr Shaista Shameem 
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By Thea Schwartz & Katie Mitchell 

Community leaders from a vast range of backgrounds re-
cently came together at the Castan Centre for a spirited 
one-day workshop, hosted by Monash Law’s Patrick Emer-
ton supported by a Don Chipp Memorial Grant.  Partici-
pants from  politics, police, the community, the legal frater-
nity and academia discussed the balance between human 
rights and counter-terrorism and the collaborative nature of 
the day ensured that the valuable opportunity to build 
bridges was seized.   

The workshop was opened by Labor MP, the Hon Duncan 
Kerr SC, who suggested that the Howard Government has 
allowed terrorism to become a “phenomenon of domestic 
politics”, and is using fear to silence criticism of controver-
sial new laws (such as the sedition laws).  Mr Kerr, who is a 
Member of the Parliamentary Joint Committee on Intelli-
gence and Security, also suggested that this environment of 
fear is making it difficult for Parliament to monitor the Ex-
ecutive, for fear of being perceived as “soft on terror”.  

Ted Lapkin, Director of Policy Analysis at the Australia/Israel 
and Jewish Affairs Council then countered by arguing that 
Australia is on the Jihadist “hit list” and therefore must take 
military measures to defeat the enemy. He described this 
enemy as the Jihadist Islamists whose idea of modernity 
stems from the 7th century, and who see the construction of 
their own culture as dependent on the destruction of ours. 
He defended the new terror laws as “vital”, arguing that the 
sooner we accept this as a war, the sooner we can win it. 

These presentations instigated a robust discussion from 
workshop participants, with a number of them countering 
Mr Lapkin’s presentation. Professor George Williams, Direc-
tor of the Gilbert & Tobin Centre of Public Law, suggested 
that Lapkin’s approach is counter productive, further radical-
ising those who are already feeling marginalised and under-
mining our democratic values and systems; Duncan Kerr and 
Associate Professor Jude McCulloch, from the Department 
of Criminology, Monash University, both argued that terror-
ism cannot be defeated by a militaristic approach with Mr 
Kerr stating that “the language of war is unfortunate” when 
what is really needed is better law enforcement. 

The next session featured a strong debate about the role of 
bills of rights in protecting people from harsh law enforce-
ment.  Professor Williams noted that the current climate of 
fear laws had led to controversial bills being passed in great 
haste without proper scrutiny. He argued that a bill of rights 
would function as a standard against which anti-terror laws 
can be measured and would create a clear, principled state-
ment upon which to base law and policy. 

Joo-Cheong Tham of Melbourne University opposed Profes-
sor Williams, stating that a bill of rights is not the only 
choice for people who support human rights or object to 
counter-terrorism laws. He outlined three reasons why the 

V i c t o r i a n  C h a r t e r  o f  H u m a n  
Rights and Responsibilties may “worsen the disease.” First, 
draconian laws may be categorised as “human-rights 
friendly” on the basis that they fit within a limitation con-
tained within the Charter. Second, a bill of rights places the 
human rights debate firmly in the realm of lawyers instead of 
the public. Finally he argued that Parliament is  better placed 
than the Courts to protect human rights, because it is more 
able to stand up to the Executive. He concluded by saying 
that those interested in human rights should focus on revital-
ising Parliament, rather than advocating for a bill of rights. 

In the day’s final session, participants debated the role of 
police in counter-terrorism operations. Assistant Commis-
sioner Luke Cornelius, from the Ethical Standards Depart-
ment of the Victorian Police, spoke passionately about the 
desire of the Victoria Police to create a fairer society and to 
protect human rights. He emphasised the importance of en-
suring that discretionary powers are exercised in a way 
which is cognisant of human rights and spoke strongly against 
legitimising the use of torture by police. The importance of a 
two way relationship between the wider community and the 
police was also emphasised by Mr Cornelius, who said 
“Victoria Police is of the view that policing is most effective 
when communities act in cooperation with police.” 

Vicki Sentas of the Federation of Community Legal Centres 
Anti-Terrorism Working Group then responded by raising 
the community’s experience of anti terror legislation and 
policing. She suggested that the emphasis on human rights 
does not adequately address the problems experienced by 
Muslim communities.  In particular, Ms Sentas stated these 
communities feel harassed by ASIO and the police, and em-
phasised the need to establish independent review mecha-
nisms for police.  She stated that it was inevitable that there 
would be problems when police are required to combat 
“undefined ‘extremism’”. 

As our society grapples with the question of how best to 
counter terrorism, it is essential that the fundamental issue 
of human rights protection is recognised and discussed. This 
workshop provided a valuable and much needed forum for 
an exchange of ideas and perspectives. 

Talking Terrorism 
Castan Centre Hosts Community Leaders for Terrorism Roundtable 

Patrick Emerton with Assistant Commissioner Luke Cornelius 
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By Sarah Schnider 

Sarah Joseph, Director of the Castan Centre, was made Pro-
fessor of Human Rights on 1 January 2005. In July of this 
year, Professor Joseph delivered her inaugural lecture to a 
packed audience on the topic of human rights and the WTO.   

Professor Joseph noted that the underlying premise of the 
WTO, that free trade is a good thing, is based on the theory 
of ‘comparative advantage’, whereby states should concen-
trate on producing and exporting the products that they are 
best at producing, and import other products.  This will gen-
erate global economic efficiency, as 
all states will be concentrating on 
their economic strengths. This gen-
erates greater wealth and, it is ar-
gued, advances human rights, as it 
facilitates the alleviation of poverty 
and increases the capacity to imple-
ment economic, social and cultural 
rights and the right to develop-
ment. So why has the WTO re-
ceived so much criticism from the 
human rights constituency?  

Professor Joseph canvassed the 
argument that WTO rules benefit 
the North more than the South.  If 
true, the WTO is not achieving 
optimal outcomes in relation to 
poverty alleviation and the right to 
development, and could even be 
exacerbating economic social and 
cultural deprivation in the South.  
The Trade-Related aspects of Intel-
lectual Property Rights is one ex-
ample.  TRIPS has lead to the re-
gressive transfer of wealth from 
the South to the North where 
most patents are held and has 
made essential goods (eg life saving medicine) less accessible 
for the poor.  Furthermore, liberalisation has focused on 
products which are of greater interest to Northern rather 
than Southern producers.  Most notoriously, little progress 
has been made in the area of agriculture, where many devel-
oping States enjoy a comparative advantage. 

Professor Joseph then asked whether, from a human rights 
perspective, free trade is a good thing. She questioned the 
argument that free trade will inevitably generate greater 
wealth. Although reports have shown that states have re-
duced trade barriers as they have become richer, they have 
not shown that States that have liberalised have necessarily 
grown rich.  In the meantime, freer trade has accompanied a 
growth in inequality between and within States, and there-
fore a growth in relative poverty. 

Putting aside obvious ‘worst case scenarios’ (such as trade in 
harmful products like tobacco), free trade can generate det 

rimental effects.  There may be unwanted side effects of lib-
eralisation of agriculture, one of the main demands of devel-
oping states.  A number of developing states are dependent 
on subsidised food from Western states, which may disap-
pear in a new agriculture deal.  Further, a state is very vul-
nerable if its only competitive advantages lie in agriculture 
and cheap labour.  Professor Joseph stressed that States 
should be able to target and nurture niche industries to en-
sure the development of dynamic competitive advantages. 
For example, had South Korea liberalised its economy 35 
years ago it would be a poor country specialising in the pro-
duction of rice.  Instead it built up its steel and automobile 

industries, protecting them from 
competition until they were able to 
withstand it. States also need to de-
velop social services like health and 
education, both to facilitate human 
rights and to increase their capacity 
to benefit from trade liberalisation 
via a higher skilled, more productive 
workforce. 

The final issue Professor Joseph ad-
dressed was the fear that global 
trade competition will result in a 
race for the lowest labour standards 
in order to attract investment. 
Northern NGOs and trade unions 
have argued that the WTO should 
permit trade sanctions to enforce 
minimum labour standards, however 
the South claims that this would un-
dercut legitimate competitive advan-
tages. Whether this would occur 
would depend on whether the stan-
dards are set at appropriate levels.  
Professor Joseph stated that a labour 
clause should not penalise lower 
wages in places with a lower cost of 
living.  Furthermore, labour rights 

would protect Southern as well as Northern jobs from un-
conscionable competition from other Southern states. La-
bour rights reform is a necessary part of the current global-
isation revolution, as it was in the Northern industrial revo-
lution.  

In conclusion, Professor Joseph advocated an asymmetric 
deal – one that favours developing nations through conces-
sions from the North while in return, the South could agree 
to a labour rights clause.  What is necessary is a shift away 
from the assumption that free trade is inherently beneficial. 
Instead, there is a need for coordinated and balanced pro-
gress on free trade and non-trade areas such as human rights 
and poverty alleviation. At the very least, WTO initiatives 
must be compatible with the advancement of these other 
issues.  To do otherwise, is probably politically unsustainable 
(given the Doha malaise) as well as socially, economically, 
and ecologically unsustainable. 

Live to Trade or Trade to live? The WTO and Human Rights  
Sarah Joseph’s Inaugural Professorial Lecture 

Professor Sarah Joseph 
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By Katie Mitchell 

 
Ideology can serve as a firm foundation from which belief, 
perspective and opinion can grow and it can give a context 
in which these beliefs, perspectives and opinions can be un-
derstood by others. However, revealing the ideological basis 
for your beliefs and ideas can also be viewed as creating a 
hole in your armor, a weak spot through which others can 
more easily attack your ideas and your arguments. The role 
of ideology in Native Title was the topic of a lecture given by 
Mr David Ritter to the Castan Centre at Clayton on 18 Oc-
tober. David has a strong grounding in Native Title issues, 
having worked as the first Associate to the inaugural Presi-
dent of the National Native Title Tribunal, Justice Robert 
French. David also has a diverse research profile and is cur-
rently a part-time doctoral candidate in history and law, re-
searching the role of key institutions in Native Title as well 
as the ideology which drives them.  

David suggested that ‘we use ideological classification to 
make sense of the chaotic world of human content over 
power’, however he noted that the most influential expres-
sions of the virtues of Native Title are expressed in ways 
‘that deny their ideological foundations.’ One consequence 
of this denial is that the ability to properly debate Native 
Title becomes ‘conceptually stunted.’  

So why has ideology been removed or hidden from the Na-
tive Title debate? David identified three central reasons. 
First, the perception that Indigenous connections to land are 
‘organic’ or ‘natural’ lead people to believe that ‘an ideologi-
cal basis of support for Native Title appears superfluous.’ 
Second, the ‘legalistic and overwhelmingly process orien-
tated’ nature of the Native Title system serves to hide the 
‘ideological undercurrents’ of the claim. The legal processes 
set the limits for what should be discussed and explained, 
meaning that the ideologies of those supporting and oppos-
ing the claim are not aired. Third the opposition to Native 
Title is often deliberately framed in such a way that it ap-
pears ‘value free’, using a legal, rather than ideological, 
framework.  

A consequence of this shrouded ideology is that individuals 
and groups with opposite standpoints on Native Title can 
articulate their perspectives using the same language and 
expressions. This adds an extra layer of confusion and 
‘corruption’ to the debate surrounding Native Title, as little 
of the actual bases for people’s standpoints are revealed.  
David suggests these views would be ‘better understood as 
a product of the interaction of a range of discernible ideo-
logical positions.’ This stems from his belief that this would 
open up the space for a meaningful and valuable discussion 
of Native Title, both in specific cases and as a general con-
cept. David further proposes that by incorporating ideology, 
we avoid restricting the discussion of Native Title to its legal 
definition but can include and give voice to what people be-
lieve Native Title ‘should or should not be.’ 

The varying conceptions and understandings of Native Title 
within the Indigenous community, as well as the variety of 
reasons for which members of the community support Na-
tive Title, were also flagged by David. He suggested that it is 
difficult to locate a single Indigenous perspective in this spec-
trum of positions. Bearing this question in mind, he then 
asked the fundamental question of how Indigenous represen-
tative bodies ensure that they represent ‘Indigenous people’ 
in the face of these competing perspectives. He also noted 
that over the period on which he is focusing ‘Indigenous 
leadership drew upon shifting ideological rationales for Na-
tive Title.’ He suggested that ‘throughout [1994-2004] In-
digenous leadership has been reactive’ and these reactions 
have generally been expressed in the ‘language of the con-
queror.’ He suggested that these shifting responses can be 
viewed in a number of distinct stages, the most recent of 
which has been triggered by the High Court decisions in 
Ward, Yorta, Yamirr and Wilson v Anderson. These cases have 
initiated a new chapter in which dissatisfaction with the judi-
ciary and the legislature has driven ‘Indigenous leadership to 
seek both broader political settlements and increase[ed] 
emphasis on local agreement making.’ 

Taking the discussion of ideology a step further, David gave 
an example of the ideological positions which may be put 
forward in support of Native Title. These are economic pro-
gressivism and cultural preservation. He then highlighted the 
tension which results when these arguments are 
‘simultaneously pursued’, noting that such tension results 
from the ‘obvious underlying disjunction between tradition 
and modernity.’ He noted the incredible difficulty faced by 
Indigenous people in straddling this junction, quoting Hal 
Wooten, who stated that if individual Indigenous people ‘are 
to find a satisfying and dignified place in the modern world 
[they] have to resolve a lot of painful conflicts and dilemmas 
and make difficult compromises in their personal and com-
munity lives.’  

In concluding his lecture, David noted the current state of 
disillusionment associated with Native Title. He suggested 
that this could be, at least in part, attributed to the absence 
of ideology. Inherent in this failure to identify ideology is the 
absence of a space to discuss or identify the lack of ‘logically 
coherent means of achieving the desired end.’ Thus rather 
than adapting to the current trend of being anti-ideological, 
David suggested that the way forward for Native Title may 
lie in uncovering, articulating and discussing the ideology 
driving those in support of the doctrine.  

 
David would like to thank the University of Western Australia and 
AIATSIS, the Australian Institute of Aboriginal and Torres Strait Is-
lander Studies, for their support as well as Monash University and the 
Castan Centre for Human Rights. 

 

Uncovering the Ideology of Native Title 
Lecture: David Ritter explores why ideology is absent from the Native Title Debate 



By Tom Ballard 

Luke attended the Cronulla riots in 2006. When asked 
whether he believed reconciliation was possible for the area, 
he replied that …the monster’s just going to go somewhere 
else…There’s always going to be that threat. When asked 
what ‘threat’ he was referring to, Luke said: ‘Terrorism.’ 

There has never been a terrorist attack in Australia. Not one 
of the people who were attacked on that day had been 
linked to a terrorist organisation or charged with committing 
a terrorist act. They were targeted solely because of their 
Middle-Eastern appearance. And yet, Luke defended the 
mob’s attack upon these ‘wogs’ by pointing to the apparent 
terrorist ‘threat’ they posed. 

The Cronulla riots are a prime example of what fear can do. 
They illustrated what happens when a population is con-
stantly warned that a non-specific threat could appear in 
their homeland. Is this fear warranted? Is the threat of ter-
rorism to Australia so tangible that we need to riot, enforce 
radical legislation or declare war? 

In fact, we should hold more concern for the State’s manipu-
lation of our fear and restrictions on our liberty than the 
actions of terrorists, for these methods hold the greater 
threat to our way of life. 

In an address to the Lowy Institute of International Policy, 
John Howard stated that ‘with the fall of the Twin Towers 
on 11 September 2001, free and open societies entered a 
new age of vulnerability and threat’. A new age of threat? 
Because of a single terrorist attack? Hasn’t the threat of ter-
rorism been present throughout history? 

From Guy Fawkes’ attempt to blow up Parliament in 1605 to 
Marinus van der Lubbe’s burning of the Reichstag in 1933, 
from the 1972 Munich assassinations right up to September 
11 2001, we can see that terrorism is a historical phenome-
non. What the 9/11 attacks prove is that as global technol-
ogy and warfare techniques develop, so do the tactics em-
ployed by terrorists. The unique aspect of the 21st century is 
not the frequency, but the heightened fear, of terrorism. 

Terrorism’s ‘psychological impact on the public has increased 
because of extensive coverage by the media’. In this ‘new age 
of threat’, our fear is manipulated as regular bulletins and 
politicians swamp us with new reasons to be afraid. Fox 
News reports of ‘pen guns filled with poison’ while footage 
of two planes flying into towers is repeated again and again 
and again. John Howard tells us that ‘the forces of barbarism 
have set themselves a mission to break the will of those who 
seek peace and freedom’ while President Bush claims that 
‘we wage a war to save civilization itself’. Who wouldn’t 
want to defeat the ‘forces of barbarism’ or ‘fight the terror-
ists on all fronts’? Of course we should fear evil and fight for 
its ‘complete and permanent destruction’; that’s common 
sense. 

A terrorist’s greatest weapon is fear, and yet our State 
seems to be employing the same arsenal. The State has en-

couraged our fear of the unknown and has used it to validate 
measures they believe will assist in the War on Terror. The 
Anti-Terrorism Bill (No. 2) 2005 is the latest anti-terrorism 
legislation in Australian law. It involves serious infringements 
on our civil liberties - the very liberties the State claims this 
War will protect. The Bill’s definition of a ‘terrorist organisa-
tion’ includes any organisation that ‘advocates a terrorist 
act’. Advocating an act involves urging or praising that act. 
This means that someone can be charged with associating 
with a terrorist organisation for simply expressing their opin-
ion, an obvious violation of our freedom of speech. 

Under the new legislation, control orders and preventative 
detention can be authorised. Control orders allow the court 
to impose many conditions on an individual including requir-
ing a person to wear a tracking device and prohibiting or 
restricting who a person can talk to. Preventative detention 
allows police to hold a person whom they suspect will en-
gage in or is planning to engage in an imminent terrorist at-
tack without charge. These measures essentially permit peo-
ple to be punished and have their liberties restricted for 
what they might do, rather than what they have done. The 
presumption of innocence is defeated by this legislation be-
cause control orders and preventative detention are punish-
ments worthy only of a guilty person.         

The Bill also contains new sedition offences. It states that it 
is a crime to urge someone to assist an organization or 
country that is at war with Australia (even an ‘undeclared 
war’). Journalistic, artistic or academic expression has no 
defence under the Bill. These restrictions of our liberty hold 
graver consequences for the Australian public than any act 
yet committed by a terrorist. By eroding our precious rights 
to freedom of speech and association and from arbitrary 
detention, the State presents itself as a greater enemy than 
terrorism. The Howard government’s tactics have inspired 
disillusionment in the public; if we lose faith in the idea of the 
State protecting the best interests of the people, society and 
the democratic system as we know it will fail.   

US comedian Bill Hicks would often conclude his sets by 
proclaiming that we all have… ‘…a choice…right now, be-
tween fear and love. The eyes of fear want you to put bigger 
locks on your door, buy guns, close yourself off. The eyes of 
love instead see all of us as one. Here’s what we can do to 
change the world right now… Take all that money we spend 
on weapons and defence each year and instead spend it on 
feeding, clothing and educating the poor of the world – 
which it would, many times over, not one human being ex-
cluded – and we can explore space together, both inner and 
outer, forever, in peace’. 

Is the State really helping make the world a better place? Or 
is it manipulating our fear and our rights in order to ‘protect’ 
us from ‘the threat’? Is the State looking through the eyes of 
love or the eyes of fear? 

This was the winning entry in the 2006 Monash Law “Human Writes” 
Essay Competition.  The topic was “We have more to fear from the state 
than from terrorists”.  Entrants were encouraged to agree or disagree.  

Do We Have More to Fear From the State, or from Terrorists? 
The winner of the 2006 Human Rights Essay Competition, asks “Who’s Afraid of Terrorism? 
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der the general law of State responsibility where a State will 
be held internationally responsible for the acts of its TNCs.  

The first case is where a TNC is exercising governmental 
authority, including where the corporation has exceeded 
that authority. It is not necessary in these situations to show 
that the State was directing the corporation, or even knew 
of the human rights violations. Second, a State will be re-
sponsible where the TNC acted under the State’s instruc-
tion, direction or control, even if the corporation contra-
vened or ignored instructions. A poignant example of this is 
the human rights violations that have occurred at Abu 
Ghraib where some offenders were employed by a corpora-
tion. Third, a State will be responsible where it knowingly 
aids the TNC to undertake an unlawful activity. This includes 
signing a bilateral investment treaty with the country in 
which the TNC is operating illegally (eg. an agreement 
whereby foreign investment is encouraged at the expense of 
national laws such as occupational health and safety).  

Continuing the garden analogy, Professor McCorquodale 
explained that States can no longer pretend they are stuck 
within their garden. A State’s obligations extend to not al-
lowing potentially dangerous plants and weeds to propagate 
beyond its garden. Professor McCorquodale argued that a 
State should use national regulation to control the extrater-
ritorial activities of corporate nationals and their subsidiaries. 
There is already a State practice of extraterritorial regulation 
of corporate nationals in competition law and shareholder 
and consumer protection – therefore how a State uses its 
garden will have implications beyond the garden fence.   

Professor McCorquodale then responded to issues raised by 
the audience. For example, can a State contract out of its 
obligation by contracting with a TNC? Even where a con-
tract operates between a State and its corporation, the ac-
tivities are still within the State’s jurisdiction, and therefore 
the State will be responsible internationally. A contract how-
ever would render a TNC indirectly responsible for its acts 
– for example by incorporating a clause requiring the corpo-
ration to pay damages. 

A further issue was whether it is realistic to expect States to 
actually take action in this area, considering that corpora-
tions will be likely to lobby governments to avoid such obli-
gations. Professor McCorquodale reminded us that corpora-
tions are vulnerable to public pressure – they want to appear 
socially responsible and also wish to reduce the threat of 
litigation. Finally, State regulation is preferable for corpora-
tions than the alternative: direct responsibility for corpora-
tions under international law. Professor McCorquodale con-
cluded by reminding us that as international lawyers we need 
to be good gardeners. 

Professor McCorquodale’s forthcoming article “Spreading weeds beyond 
their garden: Extraterritorial responsibility of States for Violations of 
Human Rights by Corporate Nationals” will be published in the coming 
edition of the Proceedings of the American Society of International Law. 

By Sarah Schnider 

There is an old saying that reality is often worse than fiction. 
In John Le Carre’s novel, The Constant Gardener, a British 
diplomat questions whether the government has any role in 
preventing human rights abuses by corporations overseas, 
because the government is “supposed to be greasing the 
wheels of British industry.” Professor Robert McCorquodale 
opened his lecture to students at Monash University with 
reference to Le Carre’s novel, regretting that in the realm of 
governments, corporations and human rights, reality is in-
deed often worse than fiction. Governments not only fail to 
prevent human rights abuses but actively assist in the viola-
tion of human rights by corporations.    

In the mid-1800s “The Corporation” was created in legisla-
tion. It has since emerged into the real world in much the 
same way that Frankenstein emerged from the laboratory, as 
a force which now appears beyond the control of its crea-
tors, exercising its power in ways that the creators may 
never have intended. The question of how to control and 
account for the acts of these corporations has become a 
vital issue for the global community, particularly in the case 
of human rights abuses committed by corporations acting 
extra territorially. The potential for States to take responsi-
bility for the acts of corporations in this circumstance, in 
order for some degree of control to be exercised over their 
operation, was explored by Professor McCorquodale. 

Robert McCorquodale is Professor of International Law and 
Human Rights, as well as Head of the Law School at the Uni-
versity of Nottingham. One of Professor McCorquodale’s 
primary research interests is international human rights law, 
and he is a co-author of one of the leading texts in interna-
tional law. He has provided advice and training to govern-
ments, corporations, organisations and individuals concern-
ing international law and human rights issues. During the 
course of his lecture Professor McCorquodale passionately 
advocated bringing home responsibility to States for the hu-
man rights violations of their corporations abroad. 

The elusive nature of transnational corporations (TNCs) was 
the starting point for Professor McCorquodale’s lecture. 
Under international law, a TNC becomes the responsibility 
of the State in which it is incorporated, however it may have 
subsidiaries incorporated in different States. Professor 
McCorquodale addressed the slippery issue of accountability 
by outlining various ways in which responsibility can be 
pinned to a particular State, for example the EU approach 
which examines where the main centre of operation is.  

Professor McCorquodale explained that under various hu-
man rights treaties, States have an obligation to protect the 
human rights of all those in its jurisdiction. The concept of 
“jurisdiction” is distinct from the concept of “territory”: a 
State’s obligations extend beyond its own ‘”garden” to ac-
tors within the State’s effective control, including TNCs. 
Professor McCorquodale outlined three circumstances un-

Expert Targets Corporations Behaving Badly Overseas         
Public Lecture: Professor Robert McCorquodale Asks “Where does State responsibility lie?” 
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By Dr Julie Debeljak, Castan Centre Deputy Director 

In a historic moment for Victorians, the Victorian Govern-
ment enacted the Charter of Human Rights and Freedoms 2006 
(Vic) (the ‘Charter’). As Professor George Williams noted 
this is unique legislation in that it actually gives citizens some-
thing – statutory protection of their human rights – rather 
than regulating some aspect of their lives or taking some-
thing away.  

The Charter confers statutory protection of civil and politi-
cal rights, based primarily on the rights contained in the Inter-
national Covenant on Civil and Political Rights (1966) (‘ICCPR’), 
such as, the rights to life, liberty, fair trial, equality and non-
discrimination, and freedoms of expression and association.  

The Charter recognises that rights are not absolute. Sec-
tion 7 acts as a general limitations clause, providing that hu-
man rights may be subject ‘to such reasonable limits as can 
be demonstrably justified in a free and democratic society 
based on human dignity, equality and freedom.’ Resolution of 
such conflicts comes down to a balancing act, with s 7 speci-
fying the following factors: (a) the nature of the right; (b) the 
importance of the purpose of the right; (c) the nature and 
extent of the limitation; (d) the relationship between the 
limitation and its purposes; and (e) minimum impairment. 
Some individual rights also contain limitations powers, such 
as, the freedom of expression which allows restrictions nec-
essary to protect the reputation of others, and for the pro-
tection of national security, public order, public health or 
public morality.  

Generally, limitations powers are aimed at resolving clashes 
between competing rights themselves, or between protected 
rights and other non-protected, collective values. Rights are 
not conferred without recognition of individual responsibili-
ties to the broader community and for the protection and 
promotion of the rights of others. 

There are two major ways in which the protected rights 
impact on the Victorian system of government. The first 
impact relates to legislation. Section 32 imposes an interpre-
tative obligation on the judiciary, which requires all statutory 
provisions to be interpreted in a way that is compatible with 
human rights, so far as it is possible to do so consistently 
with their purpose. This gives rise to a rebuttable presump-
tion in favour of rights-consistent interpretations of legisla-
tion, which is avoided only by clear legislative words or in-
tention to the contrary.  

Where legislation cannot be read compatibly, the judiciary is 
not empowered to invalidate it; rather, it may issue a declara-
tion of inconsistency under s 36. A declaration does not af-
fect the validity, operation or enforcement of the legislation, 
and does not affect the outcome of the case in which it is 
issued, with the judge applying the incompatible law to the 
case at hand. A declaration is an alarm bell of sorts, allowing 
the judiciary to warn the executive and parliament that a law 

is inconsistent with the judiciary’s understanding of the pro-
tected rights. It is then up to the executive and parliament to 
decide whether the law should be amended or repealed. 

In limiting judicial power to declarations of incompatibility, 
rather than judicial invalidity, the sovereignty of parliament is 
preserved. However, the power of interpretation under s 32 
may prove to be more potent than a power of invalidation 
or the power to issue declarations. This is because the judi-
ciary can achieve particular legislative outcomes with inter-
pretation which it cannot achieve through invalidation or 
declaration. The challenge for the judiciary is to find the cor-
rect balance between achieving compatibility through s 32 
interpretations and resorting to s 36 declarations. The line 
between judicial interpretation and judicial re-writing of leg-
islation to avoid a declaration is not clear. This may result in 
allegations of illegitimate judicial activism and law-making.  

There are two additional elements relevant here. Section 28 
requires a statement of compatibility or incompatibility to be 
laid before Parliament when each new is Bill presented. Sec-
tion 31 allows an Act of Parliament to override the Charter; 
that is, an Act or provision thereof may have effect despite 
being incompatible with one or more of the protected rights. 
Overrides are subject to a 5 year sunset clause, at which 
time they can be re-enacted. Part 3, which contains ss 28, 31, 
32 and 36, is designed to create a dialogue about human 
rights amongst the executive (in policy making and legislative 
drafting), the parliament (in legislative scrutiny and law mak-
ing) and the judiciary (in interpreting and applying the law). 
Each institution is expected to have its say on rights issues, 
without any one institution having the final say.  

The second impact relates to the behaviour of public au-
thorities. Section 38 provides that it is unlawful for a public 
authority to act incompatibly with, or to fail to give proper 
consideration to, a human right. An exception to this duty is 
where the public authority could not reasonably have acted 
differently, such as, where the public authority is simply giv-
ing effect to incompatible legislation. Section 39 outlines the 
legal consequences of unlawfulness. No new cause of action 
is created under the Charter, unlike in Britain where an ac-
tion for breach of statutory duty (i.e. Human Rights Act 1998 
(UK)) is available and where the unlawfulness can be relied 
upon in any legal proceedings. Rather, a person can only 
seek redress if they have pre-existing relief or remedy in 
respect to the act of the public authority, in which case that 
relief or remedy may also be granted for Charter unlawful-
ness.  

The most significant shortfall of the Charter is the absence 
of economic, social and cultural rights. It is trite to recite the 
indivisibility and interdependency of economic, social, cul-
tural, civil and political rights. Each set of rights cannot be 
fully enjoyed without the other. The only positive which 
comes from this ghastly omission is the legislative obligation 
to review the position of economic, social and cultural rights 
in 2011 (section 44).  

Giving Rights, But Not Without Limits  

Comment: The New Victorian Charter of Human Rights and Responsibilities 
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By Paula Gerber, Castan Centre Deputy Director  

On 15 March, 2006, the United Nations (UN) General As-
sembly passed a historic resolution, replacing the Commis-
sion on Human Rights (Commission) with the Human Rights 
Council (Council).  This decision was driven largely by the 
failures of the Commission over the last 60 years. 

Why the need for change? 
Membership and Size of the Commission: Members of the 
Commission were appointed as government representatives, 
rather than as individual experts on human rights. This mem-
bership model transformed the Commission into a highly 
politicised body. It is unfortunate that the new Council has 
replicated this model.  The size of the Commission, 53 mem-
bers, made the Commission inefficient and subject to exten-
sive diplomatic wrangling. The new Council has reduced the 
membership to only 47. The Commission included states 
such as Zimbabwe, Sudan, and Saudi Arabia as members. The 
Commission ceased to have any legitimacy when those en-
trusted with advancing human rights were, in many cases, the 
ones perpetrating the worst human rights atrocities.  

Complaint Processes – 1235 and 1503 Procedures: Resolution 
1235 authorised a member state to initiate a complaint 
against another state, and Resolution 1503 allowed individu-
als, and non-governmental organisations (NGOs), to make 
confidential complaints about “situations which appear to re-
veal a consistent pattern of gross and reliably attested violations 
of human rights”. The limited language of these resolutions 
meant that the Commission could only consider ‘situations’ 
of ‘gross systematic violations’, and between1972-2006, only 
84 states were subjected to scrutiny. 

Non-action Procedure: The non-action procedure set out in 
Rule 65, Article 2, allowed a state to call for a vote, which, if 
passed, blocked any further discussion on that subject. In 
recent years members were using this procedural rule to 
stifle debate on any issue which was too uncomfortable.  

Role of NGOs: As states with poor human rights records be-
came members of the Commission, NGO participation was 
limited. It is positive that the participation of NGOs at the 1st 
session of the Council appears to have been constructive.  

Special Procedures:  The Commission’s ‘Special Procedures' 
involved the appointment of independent experts including 
Special Rapporteurs to investigate human rights violations 
and increase awareness of specific human rights issues.  The 
Commission began to turn on the Special Rapporteurs as 
reflected in the dismissal of the special rapporteur on racism 
in 2002 for referring to a document which the Organization 
of the Islamic Conference regarded as blasphemous.  The 
Council should retain the Special Procedures, but treat them 
with the respect and integrity they deserve. 

Does the new Council promise genuine reform? 
Membership, Size and Structure of the Council: Unlike the Com-

mission, the Council is a subsidiary organ of the General 
Assembly.  States are elected to the Council if they have a 
bare majority of votes in the General Assembly. This may 
not be enough to block notorious human rights abusers 
from gaining membership. The idea of requiring members be 
elected by a two third majority should be revisited. Although 
the Council is only marginally smaller than the Commission 
it has a different geographical spread. Of the 20 new states, 
the majority are African (11), with the next largest group 
coming from the Asian region. Neither Australia, nor the 
United States are members.  

The Council’s Work to Date: In this first session, the Council 
encouragingly adopted the draft International Convention for 
the Protection of All Persons from Enforced Disappearance 
and it accepted the draft Declaration on the Rights of Indige-
nous Peoples. The Council recommended that the General 
Assembly adopt both of these documents.  

Peer Review: The Council is required to review the human 
rights records of all countries, beginning with its own mem-
bers.  As such, membership can no longer shield member 
states from an examination of their own human rights re-
cord. This peer review process should involve active dia-
logue and participation by all relevant stakeholders (including 
NGO’s) and be undertaken by independent human rights 
experts to avoid the politicisation of the process. Guidelines 
are required to assist the Council in responding to a negative 
review of a state’s human rights practices. The system will be 
useless if a critical review is without consequence.  

What further reforms are needed? 
The Council must develop specific selection criteria to en-
sure that states guilty of committing serious human rights 
violations are not eligible for membership. The Council 
meets more frequently than the Commission: ten weeks a 
year plus special sessions if required. However, given the 
number of human rights atrocities even this does not allow 
for comprehensive analysis and debate.  A year round stand-
ing body would allow for proactive, rather than reactive, 
responses to human rights crises. 

The Council has an extremely broad mandate - to protect 
and promote human rights. It is suggested that the Council 
be split into two separate, but complementary, bodies. The 
existing Council could retain the functions relating to investi-
gating and enforcing human rights abuses, and a new body, 
could be responsible for developing norms and promoting 
human rights generally.  This will result in each area receiving 
more attention and will enable more states to become in-
volved in important human rights organs of the UN. Early 
signs indicate that the Council is adopting some of the Com-
mission’s negative practices. If the Council is to realise its full 
potential, there must be a concerted effort to avoid the con-
duct that led to the Commission losing credibility and even-
tually being shut down.  
 
An expanded, referenced version of this article is available on request. 

From Commission to Council: More Than Just a Name Change?  

Comment: The New UN Human Rights Council 
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By Sven Edquist 

In recent years Western States have taken “actions in de-
fence of democracy which…stray from democracy’s own 
foundational commitments to dignity”, according to Profes-
sor Conor Gearty.  Professor Gearty, the Rausing Director 
of the Centre for the Study of Human Rights at the London 
School of Economics was speaking during his visit to the 
Castan Centre as a Holding Redlich Fellow. His lecture was 
particularly poignant as it came only nine days after Victoria 
became the first State and only the second Australian gov-
ernment after the ACT, to introduce its own Human Rights 
Charter into Parliament.  

Professor Gearty began his presentation by addressing the 
subject of terrorism and the fact that 
continuous state manipulation had ren-
dered it meaningless. The West has 
“come to view terrorism not as a 
method of violence but rather as a cate-
gory of person, a kind of militant rather 
than a tactic, the sort of thing a person 
is rather than the kind of thing a person 
does.” He suggested that it was around 
1970 when Western thinking lost the 
point that “political terror was actually 
a description of violence and not neces-
sarily a moral condemnation of that 
violence.” Use of the terrorism label 
became exclusively that of the state to 
condemn the violence they opposed, 
regardless of the situation. National 
liberation groups were conflated with 
groups such as Bader-Meinhoff and the 
Weathermen, tarnishing them with the 
uniquely evil tag of terrorism, while 
brutal invasions and counter-insurgency 
operations by governments were not. 
Consequently the concept of terrorism 
had now become so distorted that it 
was widely seen as something that state 
authorities - acting either directly or 
through authorised paramilitary forces- 
were incapable of doing.  

Gearty linked this distortion to the recent shift in western 
discourse from issues of “human rights”  to those of “human 
values”. He considered this shift as the start of a very slip-
pery slope leading to the normalisation of state-authorised 
abuse accompanied by the suppression of the criminal justice 
process, in favour of a security model based upon fear and 
suspicion.  To counter this Gearty suggested national secu-
rity should be recast “to show that human rights were about 
the rights of everybody and not just this or that minority 
clique.”  

Gearty stressed that terrorism must be seen as a “serious 
criminal problem” if it was to be effectively tackled and  

Protecting Citizens from the State  

Public Lecture: Conor Gearty discusses State responses to terrorism 

human rights upheld. The language of terrorism provided the  
justification for egregious acts, such as the death of Brazilian 
Jean Charles de Menendez by UK security forces on a Lon-
don train, which could not have happened if the criminal 
model had been adhered to. He also believed that it was a 
mischaracterisation to call the criminal law reactive, and 
therefore unsuited to dealing with modern-day “terrorists”. 
The criminal system, he noted, already had a number of 
measures that could be used to effectively deal with pre-
substantive offences, such as attempt, incitement, conspiracy, 
and solicitation to murder. Ordinary criminal law also em-
powered police to stop and search or arrest people and to 
enter and search private property. Gearty used the US case 
of Zacharias Moussaoui and the British trial of Abu Hamza 
al-Masri, to describe how the criminal justice system could 

be effectively used to both prosecute 
and convict terrorism suspects. Be-
cause the criminal justice system was 
based upon fact and fairness these con-
victions brought a legitimacy to the 
state’s anti-terrorism agenda that were 
not possible under emergency meas-
ures. 

Gearty went on to stress that in the 
current climate of fear, a Bill of Rights 
is an essential tool for protecting hu-
man rights from state excesses. He 
moderated this stance however by stat-
ing that a Bill of Rights should not be 
absolute and that states should have 
the right to derogate from some rights 
in case of emergency.  He also sug-
gested that the legitimacy of a human 
rights charter is bolstered when the 
ultimate responsibility lies with the leg-
islative and executive branches. Unlike 
the US system, judges should not be 
allowed to strike down legislation. “The 
judiciary’s judgements should be seen 
as part of the discussion, rather than 
conclusive statements overriding decla-
rations of law.”  

In concluding, Gearty made sure to point out that despite 
serious attempts to distort the human rights agenda in re-
cent years, it appears that such attempts have failed. Abu 
Ghraib did the dirty work, compelling the Bush Presidency, 
which had attempted to make human rights violations such 
as torture normal, to revert to the traditional stance of 
“plausible deniability.” In an imperfect world, Gearty com-
mented, the realisation that it is embarrassing to admit that 
you practice torture must be seen as a moral advance. In 
order for human rights to survive, we must stand firmly 
against this “distortion of its essence which states have 
turned into a basis for selective aggression abroad and an 
alibi for brutality at home”. Having a Bill of Rights Gearty 
suggested, is a critical step in the right direction.  

Conor Gearty 
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“according to international human rights law, Indigenous 
people had the right to specific measures to improve their 
access to health services and care as well as the underlying 
determinants of health.” These services, he added, “should 
be culturally appropriate, taking into account traditional pre-
ventative care, healing practices and medicines.”  

Hunt emphasised the importance of examining the specific 
needs and situations of each country in context. He referred 
to his trip to Uganda to prepare a report on “neglected dis-
eases”. These are primarily suffered by poor people in poor 
countries which, because of their negligible purchasing 
power, attract very little research and development. Hunt’s 
report underscored the imperative of developing an inte-
grated health system that is responsive to local priorities. He 
claimed that “vertical interventions that focused on one par-
ticular disease could actually weaken the broader health sys-
tem.” Furthermore what was needed was effective monitor-
ing and accountability devices, as “existing parliamentary and 
judicial accountability mechanisms were not enough in rela-
tion to those diseases mainly affecting the disadvantaged.”  

In closing Hunt stressed that not upholding the right to 
health must be understood as a gross violation of human 
rights. He argued that if issues such as avoidable maternal 
mortality were embraced with the same passion as the 
1990’s campaign against domestic violence then many lives 
would be saved and communities bettered. He emphasised 
that right to health issues need to be specifically investigated 
to determine where responsibility lies and to ensure that 
appropriate policy changes are introduced as a matter of 
urgency. This process, Hunt concluded, “would inevitably 
lead to other crucial issues, not least the vital importance of 
constructing effective health systems that are accessible to 
all. And this in turn leads to a far-reaching insight:  “an effec-
tive health system is a core social institution, no less than a 
court or political system.”  

By Katie O’Byrne 

Around the world, 500,000 women die every year from 
complications during pregnancy or childbirth. In sub-Saharan 
Africa the risk from such complications is 1 in 16. More 
shocking than the figures themselves is the fact that most of 
these deaths are avoidable. This was the example given by 
Professor Paul Hunt, UN Special Rapporteur on the Right 
to Health, to highlight the lack of emphasis placed on the 
“right to health” by the international community. 

On 1 May  2006, Professor Hunt delivered a Castan Centre 
lecture before a full house at the Monash Law Chambers on 
“The right to the highest attainable standard of health: opportu-
nities and challenges.” While lamenting the stunted evolution 
of “the right to health”, particularly in contrast to classical 
civil and political rights, Hunt stated that he was encouraged 
by the gradual acknowledgement of the right as one of fun-
damental importance. An example of this progression is 
reflected in the codification of the “right to health” in na-
tional, regional and international law, as well as the creation 
of significant jurisprudence in countries where constitu-
tional provisions protecting the right to health have been 
developed. Hunt stressed however that much more work 
needs to be done and emphasised that developed states 
have both moral and legal obligations to assist poorer coun-
tries in achieving a right to health. 

Hunt described the right to health as encompassing 
“underlying determinants of health, such as safe drinking 
water, adequate sanitation and access to health-related in-
formation.” Freedoms, such as the right to be free from 
discrimination, and entitlements, such as the right to a sys-
tem of health protection, are also considered fundamental 
to realising this right. Hunt acknowledged that these condi-
tions cannot be achieved overnight and suggested that 
“indicators and benchmarks that would monitor progressive 
realisation of the right and encompass the active and in-
formed participation of individuals in health-making deci-
sions that affect them” would be required. And crucially, 
because the right to health gave rise to entitlements and 
obligations, it also demanded effective mechanisms of ac-
countability.  

Hunt explained that by combining accountability, obligations 
and standards, vulnerable individuals and disadvantaged 
communities would be empowered to deal with right to 
health issues. Policy makers must acknowledge that the 
right to health is more than just a slogan and fundamental 
principles such as “dignity, well-being, autonomy and equal-
ity” must be at the heart of policies on health.  

Hunt described his role in terms of clarifying the content of 
the right to health in specific contexts. He referred to a 
2005 report he submitted to the UN General Assembly 
which considered the right to health for Indigenous peoples. 
The report outlined the vast health disparities between In-
digenous and non-Indigenous peoples and noted that  

Understanding the Right to Health 
Public Lecture: Paul Hunt, UN Special Rapporteur on the Right to Health 

Paul Hunt (Centre) with Deputy Director Paula Gerber and Pro-
ject Manager Marius Smith of the Castan Centre 
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Publications by Centre Faculty Members 2006 

Becky Batagol 
B. Batagol, ‘Learning from Research- 
Suggestions for Family Dispute Resolu-
tion Practitioners in the New Family 
Law System', National Mediation Con-
ference, Hobart, 5 May 2006. 
 
Azadeh Dastyari 
Book 
M. Crock, B. Saul and A. Dastyari, Fu-
ture Seekers II: Refugees and Irregular 
Migration in Australia, Federation 
Press, June 2006. 

Appearance and Submission 
Appeared before the Senate Legal and 
Constitutional Legislation Committee 
Inquiry into the provisions of the Mi-
gration Amendment (Designated Un-
authorised Arrivals) Bill 2006 with 
Tania Penovic and Jessie Taylor, 26 
May 2006.  

Papers 
A. Dastyari, ‘Alternatives to Immigra-
tion Detention in Australia’ Canadian 
Council for Refugees International 
Refugee Rights Conference, York Uni-
versity, Toronto, 17 June 2006.  
A. Dastyari, ‘Secrets to successful dia-
logue between academics, NGOs, 
practitioners and policy makers in the 
Australian campaign for the release of 
children from immigration detention’ 
International Association for the Study 
of Forced Migration, York University, 
Toronto, 20 June 2006. 
A. Dastyari, ‘Out of Sight out of Right?
Who can be held accountable for Im-
migration Detainees Harmed on 
Nauru?’ Symposium: Asylum Seekers: 
International Perspectives on Interdic-
tion and Deterrence, RMIT University, 
Melbourne, 15 September 2006. 

Julie Debeljak 
Participant  
J. Debeljak, Roundtable on the Victo-
rian Charter of Rights, Human Rights 
Forum, University of Melbourne, 18 
August 2006. 
J. Debeljak, Roundtable on the 
‘Trafficking of Women for Sexual Pur-
poses: Barriers to Reporting and En-
gaging with Victim Services,’ Australian 
Institute of Criminology, Canberra, 28 
July 2006. 
 
Paper  

J. Debeljak, ‘Working Together to 
Prevent Human Trafficking’, Global 
Alliance Against Trafficking of Women, 
Bangkok, Thailand, 13-17 November 
2006. 

Paula Gerber 
Article 
P. Gerber, ‘Human Rights Reform in 
the United Nations: The Good The 
Bad & The Ugly’ (2006) 31(2) Alterna-
tive Law Journal 84. 

Submission 
P. Gerber, L. Gyorki, ‘Submission to 
Human Rights and Equal Opportunity 
Commission on Same Sex Entitle-
ments’ June 2006. 

Stephen Gray 
S. Gray, ‘Law in a Lawless Town: the 
Development of the Criminal Justice 
System in the Northern Territory 
from 1869 to 1911’ (2006)  Journal of 
Northern Territory History. 

Sarah Joseph 
Papers 
S. Joseph, ‘The World Trade Organisa-
tion and Human Rights’, Southern 
Currents Conference (Australia and 
New Zealand Law Librarians), Univer-
sity of Melbourne, 29 September 2006. 
S. Joseph, ‘Labour Rights and the UN 
human rights treaty bodies’, Legal Pro-
tection of Workers’ Human Rights:  Regu-
latory Changes and Challenges, Oñati 
Conference Centre, Oñati, Spain,  25 
May 2006. 
S. Joseph, ‘Multinational Corporations 
and Human Rights’, Lauterpacht Lecture 
Series, Lauterpacht Centre for Interna-
tional Law, Cambridge University, 5 
May 2006. 

Chapter 
S. Joseph, ‘The Appropriate Role of 
Corporations in Fostering Develop-
ment and Combating Poverty’, in C. 
Raj Kumar and D. K. Srivistata (eds), 
Human Rights and Development:  Ap-
proaches to the Reform of Governance in 
Asia (LexisNexis, Butterworths, 2006), 
189-200. 
 
Article 
S. Joseph, ‘United Nations Human 
Rights Committee:  Recent Cases’, 
(2006) 6 HRLREV, 61-377. 

Lectures 
S. Joseph, ‘Trade to Live or Live to 
Trade:  the World Trade Organization 
and Human Rights’, Inaugural Professo-
rial Lecture, Monash University Law 
Chambers, 2 August 2006. 
S. Joseph, ‘Human Rights in Asia’, Visit-
ing Lecturer, American University, 
Washington DC, a component of their 
International Human Rights Academy, 
June 2006 
 
Membership 
Member, Advisory Board, Academy on 
Human Rights and Humanitarian Law, 
American University, 2006-8 
(appointed in August 2006) 

Susan Kneebone 
Articles 
S. Kneebone, ‘The Pacific Plan:  the 
Provision of “Effective Protec-
tion”?’(2006) 18 International Journal 
of Refugee Law 
S. Kneebone, C. McDowell, ‘A Medi-
terranean Solution?  Chances of Suc-
cess’ (2006) 18 International Journal of 
Refugee Law. 
E. Hay, S. Kneebone ‘Refugee Status in 
Australia and the Cessation Provisions:  
QAAH of 2004 v MIMIA’ (2006) 31(3) 
Alternative Law Journal.   
 
Chapter 
S. Kneebone, ‘Is the Australian Refugee 
Review Tribunal “Institutionally” Bi-
ased?’ in F Crepeau (ed), Forced Mi-
gration and Global Processes 
(Lexington Books 2006, Chapter 10 
 
Papers 
S. Kneebone, B. McSherry, ‘Trafficking 
in Women and Forced Migration:  
Moving Victims Across the Border of 
Crime into the Domain of Human 
Rights’ presented at the IASFM Con-
ference, Toronto, June 2006.  
S. Kneebone, ‘Australia's Response to 
Trafficking in Women:  Transnational 
Crime or Human Rights?’ presented to 
the Law Institute of Victoria, 15 Au-
gust, 2006. 
S. Kneebone, ‘Australia's Response to 
Trafficking Issues:  Woman as Agents, 
Refugees and Victims' presented to the 
Centre for International Studies, Uni-
versité de Montréal, 15 September 
2006. 
S. Kneebone, `Natural Justice and 
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Non-Citizens:  A Matter of Integrity?` 
presented to the Faculté de Droit Uni-
versité de Montréal, 11 September 
2006. 
S. Kneebone, 'Access to Justice:  The 
Impact of Interdiction Measures' pre-
sented at Roundtable on 'Asylum Seek-
ers in the Legal System:  Refugees' 
Rights to Protection', Centre for Inter-
national Studies University of Mont-
real, 5 September 2006. available at 
http://cdim.cerium.ca/article3190.html  

Adam McBeth 
Article 
A. McBeth, ‘When nobody comes to 
the party: Why have no states used 
the WTO scheme for compulsory 
licensing of essential medi-
cines?’ (2006) 3 New Zealand Year-
book of International Law 69-100. 

Bernadette McSherry 
Article 
B. McSherry, 'High-Risk Offenders: 
Continued Detention and Supervision 
Options' (2006) Available via 
www.sentencingcouncil.vic.gov.au.  
 
Paper 
S. Kneebone, B. McSherry, ‘Trafficking 
in Women and Forced Migration:  
Moving Victims Across the Border of 
Crime into the Domain of Human 
Rights’, IASFM Conference, Toronto, 
June 2006.  
 
Tania Penovic 
Article 
T. Penovic, A. Sifris, ‘Children’s Rights 
through the lens of immigration deten-
tion,’ 20(1) Australian Journal of Family 
Law,  May 2006, 12-44. 
 
Appearance and Submission 
T. Penovic, A. Dastyari and J. Taylor, 
Submission to the Senate Legal and 
Constitutional Legislation Committee 
on the provisions of the Migration 
Amendment (Designated Unauthor-
ised Arrivals) Bill 2006, 26 May 2006. 

Maria O’ Sullivan 
Article 
‘Before the High Court: Minister for 
Immigration, Multicultural and Indige-
nous Affairs v QAAH – Cessation of 
Refugee Status’ (2006) 28(2) Sydney 
Law Review, 359-370. 

We Rely on You 
By donating to the Castan Centre, 
you can help ensure the continued 
growth of the Asia-Pacific’s leading 
human rights law organisation. The 
Centre is a non-partisan organization 
with a strong commitment to com-
munity engagement, student develop-
ment, education and training and aca-
demic research. 

The organisation hosts many of the 
world’s pre-eminent human rights 
academics, activists and political lead-
ers each year and creates pressure 
for the legal protection of human 
rights through its engagement with 
the Australian parliament and interna-
tional human rights bodies. 

Its commitment to nurturing the next 
generation of human rights scholars 
has resulted in a strong and growing 
human rights internship program 
which sends outstanding law students 
to some of the world’s leading human 
rights institutions in Europe, Asia and 
North America. 

To make a tax-deductible donation, 
go to www.law.monash.edu.au/
castancentre and click on “donate to 
the Castan Centre”. Or contact Kay 
Magnani on 9905 3327. 

Publications by Centre Faculty Members 2006 

About us 

Centre Directors 
 
Professor Sarah Joseph (Director): 
Sarah is working on an ARC grant on 
the WTO and human rights and has 
recently completed a handbook for 
torture victims. 
Melissa Castan (Deputy Director): 
Melissa has been teaching a postgradu-
ate unit in International law and Indige-
nous rights, and working on profes-
sional development in Native Title 
Representative Bodies.   
Dr Julie Debeljak (Deputy Director): 
From April to June 2006, Julie taught 
Monash Prato. Since July, she has been 
focusing on the ARC Linkage Grant on 
'Australia's Response to Trafficking in 
Persons'.  
Paula Gerber (Deputy Director): Paula 
is completing her PhD and working on 
an article regarding UN reform, in 
particular analysing the first few 
months of the new Human Rights 
Council. 

Law Faculty Centre Members-
Joanna Becker 
Dr Yet Bryant 
Rowena Cantley-Smith 
Dr Jonathan Clough 
Azadeh Dastyari 
Patrick Emerton 
Professor Jeffrey Goldsworthy 
Stephen Gray 
Associate Professor Susan Kneebone 
David Lindsay 
Oyiela Litaba 
Adam McBeth 
Professor Bernadette McSherry 
Kwame Mfodwo 
Dr Bronwyn Naylor 
Dr Pam O’Connor 
Maria O'Sullivan 
Tania Penovic  
Jenny Schultz 
Adiva Sifris 
Professor Francis Trindade 
Associate Professor Len Webster 
David Yarrow 

Postgraduate Members 
Nicole Bieske 
Natalie Bugalski 
Susannah Jacobson 
Joanna Kyriakakis 
Augusto Zimmerman 

Castan Centre Advisory Board 
Professor Philip Alston, New York Uni-
versity School of Law. 
Professor Virginia Dandan, Chair, UN 
Committee on Economic, Social and 
Cultural Rights. 
Mr Patrick Dodson, Lingiari Foundation 
The Hon Elizabeth Evatt AC, Interna-
tional Commission of Jurists. 
Professor Claudio Grossman, Dean, 
Washington College of Law, The 
American University. 
The Hon Judge Felicity Hampel, County 
Court of Victoria. 
Professor Christof Heyns , Professor of 
Human Rights Law, Univ. of Pretoria, 
South Africa. 
The Hon Justice Michael Kirby AC CMG , 
High Court of Australia. 
Professor Ivan Shearer, UN Human 
Rights Committee. 
His Excellence, Judge C.G. Weeramantry, 
International Court of Justice 
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Working in the Human Rights Capital of the World 

Sophia Kagan, Castan Centre Global Intern, Human Rights First, New York 

“The reason I have stood firm is to show that  
it is possible to stand against darkness and ruthlessness.”  
- Akbar Ganji, July 2005 

Akbar Ganji is an investigative journalist who wrote exten-
sively about the Iranian government’s involvement in the 
murder of intellectuals and writers in the 1990s and regularly 
denounced the regime’s use of torture in prisons. Because of 
his criticism, Akbar was imprisoned for 6 years under the 
charge of ‘acting against national security’ and held under 
appalling conditions that posed a dire threat to his life (and 
were no doubt intended as a further punishment for his ac-
tivism). Akbar’s case raised substantial international scrutiny, 
which refused to die down. Akbar was released in April 
2006. Despite initial fears that he would be rearrested on 
fresh charges, Akbar is enjoying his freedom and recovering 
his health. 

From January to April this year, I interned 
with an organisation that advocated for 
Akbar’s release and the release of others 
like him around the world. Human Rights 
First (HRF) is a leading NGO based in New 
York and Washington. It covers a wide 
range of human rights issues from legal rep-
resentation of asylum seekers to crimes 
against humanity. I interned with the Hu-
man Rights Defenders Department, a team 
of staff dedicated to the protection of hu-
man rights defenders in danger of violence 
or persecution in their home countries. The 
way the department assists these defenders 
is tailored to individual cases. It may involve 
writing an alert to members of the Defend-
ers Action Network (DAN) asking them to 
send an email to a political leader, a head of 
a department, a Minister or a UN body that 
is able to assist the human rights defender 
in some way. Members of the DAN number 
into the thousands and are ordinary indi-
viduals who are interested in assisting hu-
man rights defenders. The team may also 
write letters directly to the government in question, raise 
the matter with the media, or meet with influential individu-
als such as members of the US congress.  

I realised the first day that I arrived at HRF, much to my 
pleasure, that my time there would not be spent photocopy-
ing bits of paper and correcting spelling errors in reports. 
When I arrived, there was a stack of reports, files and tran-
scripts of the prosecution of a prominent human rights de-
fender in Russia waiting for me.  My first project was to draft 
a section of a White Paper report (which could be dissemi-
nated to all interested individuals including members of Con-
gress and NGOs) regarding the case and its importance in 
the context of human rights in Russia.  I encountered many 
similar cases where governments and prosecutors attempted 
to silence human rights advocates by arresting them on 
trumped up charges.  

My internship with Human Rights First was extremely posi-
tive for many reasons. Firstly, I admired the organisation’s 
emphasis on collaboration - with other international human 
rights organisations and of course, the local human rights 
defenders themselves. The input of local human rights or-
ganisations was crucial – not only was it important because 
local activists provided invaluable on-the-ground informa-
tion, but also because they would be most vulnerable to 
government pressure that could occur as a backlash to advo-
cacy strategies taken by international human rights organisa-
tions. It was therefore always important to make sure that 
the Human Rights Defenders team never inadvertently put 
activists in further danger. There was constant communica-
tion between the human rights defenders and the Human 
Rights Defenders team and many of the defenders (who 
were able to do so) visited the offices in New York.  

Another great aspect of the internship 
was that I was made to feel part of a 
team. I attended regular meetings with 
the Human Rights Defenders Program, 
I was invited to go to dinner with 
them to celebrate the completion of 
new reports. My input and opinions 
were always welcomed and often in-
corporated in the work of the depart-
ment.  

The internship also gave me the op-
portunity to work with many different 
departments of Human Rights First.  I 
assisted with Russian translation for 
the Asylum Seeker department, I at-
tended brainstorming sessions for the 
Darfur team and I listened to lunch-
time meetings where someone at HRF 
would speak about a particular field 
trip they had conducted. The people 
that I met at Human Rights First all 
had extraordinary life stories and a 
long list of achievements and getting to 
know them was inspiring to say the 

least. I also met others working in the human rights field 
whose experiences I found fascinating. New York is a hub-
bub of human rights activity so in attending meetings, lec-
tures, discussions and conferences, I was able to meet some 
extraordinary people in the human rights community. 

The Castan Centre provided me with an outstanding oppor-
tunity to get to know the inside of a human rights organisa-
tion and my internship with Human Rights First was not only 
a very enjoyable experience, but also one that had a forma-
tive impact on me and my career plans. It was only a small 
contribution to human rights protection, when compared to 
that made by human rights defenders (like Akbar Gangi) but 
it was a contribution that I am proud to have made. 

Sophia Kagan 
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More Castan Centre News 

You recently hosted a terrorism 
roundtable at Monash University. 
Was the day a success? 

Yes. There has been a good deal of 
academic discussion on the principles 
and possible operation of Australia’s 
new anti-terrorism laws, but so far less 
attention has been paid to their actual 
practical effects. The forum tried to 
remedy this deficit by bringing to-
gether not just academics but politi-
cians and political commentators, com-
munity groups and the Victoria Police. 
Probably the most interesting part of 
the day, at least for me, 
was hearing senior 
members of Victoria 
Police explaining how 
they understand the 
role of the police in 
enforcing highly discre-
tionary anti-terrorism 
laws. 

What do you think 
is the most worry-
ing trend in the war 
on terror? 

In Australian law, the 
most worrying trend is 
the introduction of 
highly discretionary 
powers – vested in the 
police, in prosecutors 
and in the government 
– to selectively crimi-
nalise those who are connected to 
acts of, or groups involved in, political 
violence. We generally understand the 
rule of law as meaning that the law will 
treat like conduct alike. Australia’s 
anti-terrorism laws, however, allow 
the security services and the govern-
ment to use the law in a highly discre-
tionary way, focussing only on political 
violence which is at odds with Austra-
lia’s foreign policy. This has the poten-
tial to undermine the political and cul-
tural pluralism which should be at the 
heart of any healthy democracy. 

Five Questions for…. 
Patrick Emerton, Lecturer, Monash University 

You have been at Monash for 
nearly 7 years now. What do you 
see as the most rewarding part of 
your job? 

When I first came to Monash, I had 
already taught and undertaken post-
graduate research in philosophy, so 
the decision to move into legal re-
search and teaching was a big one for 
me. What I’ve found, however, is that 
working in law has allowed me to 
maintain my interest in political and 
human rights issues, but to apply that 
interest in a more practical way – for 

example, by getting 
involved as a legal ex-
pert in the debate 
over anti-terrorism 
legislation. This sense 
that my research and 
teaching can have a 
practical effect on the 
things I care about is 
probably the most 
rewarding part of the 
job. 

You have recently 
received your PhD. 
Are you having 
trouble filling in 
your time? 

Not really! Teaching 
always takes up a lot 
of time – and I’ve had 
an extra load this 

semester because I had a light load last 
semester to help me finish my thesis.  
Between that and my turning our fo-
rum outcomes into publishable papers, 
I’ve found plenty to keep me busy. 

If you had to give your daughter 
Beatrice one piece of advice, 
what would it be? 

Don’t be fooled by rules, don’t be 
ruled by fools! 

Patrick Emerton 

Postgraduate Study in Human 
Rights 

 

Masters of Law (Human Rights) 
Program for 2007 
 
The Castan Centre is proud to be asso-
ciated with the only coursework masters 
degree in human rights law in Australia. 
The program provides in-depth theoreti-
cal and practical knowledge of the inter-
national human rights legal framework, 
the organisations that promote and pro-
tect it, and the mechanisms and proc-
esses by which is enforced.  

 
The Human Rights Law Units offered for 
post graduate study in 2007 have been 
announced. Check out the course and 
unit descriptions for subjects at 

http://www.law.monash.edu.au/
postgraduate/units-hr-law.html 

 

Subjects on offer in 2007 
 

• Australian legal system  (LAW7212) 
 

• Comparative bills of 
rights   (LAW7333) 
 

• Current issues in international hu-
man rights  (LAW7026) 
 

• Current problems in family law   
(LAW7060) 
 

• Forced migration and human rights   
(LAW7066) 
 

• Graduate research paper (in human 
rights)  (LAW7078) 
 

• International humanitarian law   
(LAW7218) 
 

• International human rights law and 
women  (LAW7311) 
 

• Terrorism and human rights  
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New Publication 

Human Rights 2005: 
The Year in Review 

 
Edited by Marius Smith 

 
  

 
 
 
 
 
 

 

 

 

 
 

 

 

 

 

The edited, collected papers of the Castan Centre’s 
‘Human Rights 2005: The Year in Review’ conference 
is currently available. 

Authors include: Bernadette McSherry, Martin Flynn, 
Colin Fenwick, Andrew Byrnes, Helen Watchirs, 
David Wiseman and Kirsty Nowlan. 

To purchase, simply follow the links on our website:  

www.law.monash.edu.au/castancentre 

The Castan Centre for Human Rights Law 
Faculty of Law,  Building 12 

Monash University 
Victoria 3800 Australia 

t +61 3 9905 3327 
f +61 9905 5305 

www.law.monash.edu.au/castancentre 

Annual Conference 

The Castan Centre Annual  
Human Rights Conference 

 
December 1 at the Malthouse 

 
 
 
 
 
 
 
 
 
 

  
 

 

 

 

 

 

 

 

The Castan Centre Annual ‘Year in Review’ Confer-
ence, to be held on December 1 at the Malthouse, 
aims to address some of the most pertinent human 
rights questions to arise this year.  
 
Issues in  focus at this year’s conference include: The 
World Water Crises, Corruption in South Asia, Jus-
tice for Timor-Leste, West Papua, Offshore Process-
ing of Asylum Seekers, Counter-Terrorism Laws, 
Relgious Freedom and Hatred, the Victorian Charter 
of Human Rights and Responsibilities and Human 
Rights Education. 

 
To find out more about the conference, including a 
list of the speakers pictured above, go to page 3 or 
check out http://www.law.monash.edu.au/
castancentre/events/conferences.html 


